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CLERK OF THE EDWARDS COUNTY DISTRICT COURT
CASE NUMBER: 2019-CV-000005

IN THE TWENTY-FOURTH JUDICIAL DISTRICT
DISTRICT COURT OF EDWARDS COUNTY, KANSAS

WATER PROTECTION ASSN. OF
CENTRAL KANSAS,

Plaintiff,
V.
CHRIS BEIGHTEL, P.E., IN HIS
OFFICIAL CAPACITY AS ACTING CHIEF
ENGINEER, DIVISION OF WATER

RESOURCES, KANSAS DEPARTMENT
OF AGRICULTURE,

Case No. 2019-CV-000005
Defendant,
V.

THE CITY OF HAYS, KANSAS AND
THE CITY OF RUSSELL, KANSAS,

Intervenors.

Pursuant to K.S.A. Chapter 77

ACTING CHIEF ENGINEER’S RESPONSE TO PLAINTIFF’S MOTION
TO CORRECT AND SUPPLEMENT THE ADMINISTRATIVE RECORD

Defendant Acting Chief Engineer Chris Beightel, by and through counsel of record,
opposes Plaintiff’s pending Motion to Correct and Supplement the Administrative Record and its
related memorandum in support (“Plaintiff’s Motion”), except in the limited instances explained
herein. The sections of this Response address Plaintiff’s requested items in the numerical order
listed on page two of Plaintiff’s Motion. In general, Plaintiff’s requests to add to the filed Agency

Record are either moot because the documents are already there or do not exist, or Plaintiff’s



requests call for items to be improperly added given the KJRA’s statutory provisions or the
practicalities of the Courts’ e-filing system.

As an initial matter, Defendant points out that Plaintiff’s repeated citations to federal law
are misplaced and unpersuasive in this state action, based on the particular KIJRA statutory
provisions at issue regarding the parties’ pending motions. Counsel for Defendant is unaware of
any federal Administrative Procedure Act statutory counterpart to KJRA provisions K.S.A. 77-
619 and 77-620, unlike what can be said to exist in comparison with other KJRA provisions.
Accordingly, the federal caselaw that has developed regarding the meaning of the “whole record”
for purposes of judicial review under the federal Administrative Procedure Act is unpersuasive
given the express definition that the KIRA’s unique provision provides for “agency record”, to

wit: “any agency documents expressing the agency action, other documents identified by the

agency as having been considered by it before its action and used as a basis for its action, and any

other material required by law[.]” K.S.A. 77-620(a) (emphasis added). The KJRA clearly requires
two distinct elements to be met before a document must be included in the filed agency record:
agency consideration and usage as a basis for action.

Accordingly, every e-mail, letter, or draft document that an agency may have created or
received regarding a matter is not properly included in the KJRA agency record—any included
documents must also have actually been used as a basis for the agency decision and action. An
official comment to the 1981 Model State Administrative Procedure Act, the model act upon which
the KJRA was based, supports this important point. See Steve Leben, Challenging and Defending
Agency Actions in Kansas, 64 J.K.B.A. 23 n.58 (noting that “[b]ecause the [1981] Model Act was

the basis for the KIJRA, pertinent comments from the Model Act are cited as persuasive authority
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for construction of these statutory provisions™). The comment to section 5-115 of that model act,
which obviously is the section on which K.S.A. 77-620 is based, states that “This section deals

with the agency record for judicial review, which is related but not necessarily identical to the

record of agency proceedings that is prepared and maintained by the agency.” Model State Admin.

Proc. Act § 5-115 cmt. (1981), attached hereto as Exhibit A. The comment shows that a
document’s mere relevance to an agency decision and resulting action is not enough to justify the
document’s inclusion in the “agency record” under K.S.A. 77-620(a). Plaintiff, however,
generally takes a similarly improper broad view of “agency record”, which renders defective many
of Plaintiff’s requests.
. Barfield Deposition Exhibits 1, 11, and 13.

Exhibits 11 and 13 to former Chief Engineer Barfield’s limited deposition held on January
28, 2020 (i.e., certain letters from Mr. Barfield) are the subject of and attached to the pending Chief
Engineer’s Motion to Submit Additional Evidence Under K.S.A. 77-619 that was filed on February
21, 2020. Accordingly, Defendant does not oppose any similar desire of Plaintiff to submit those
documents as additional evidence to the Court under K.S.A. 77-619(a).

Defendant opposes, however, Plaintiff’s request that Exhibit 1 to Mr. Barfield’s deposition
(i.e., a January 27, 2020 printout of DWR’s webpage regarding “City of Hays / R9 Ranch Water
Right Change Applications”) also be accepted by the Court as additional evidence under K.S.A.
77-619(a). As indicated on its face, Exhibit 1 was printed from DWR’s webpage the day before
Mr. Barfield’s deposition and thus Exhibit 1 is not necessarily reflective of the content of the
webpage as of any other date. Most importantly, however, Plaintiff has failed to show how Exhibit

1 meets the additional-evidence test of K.S.A. 77-619(a), i.e., how Exhibit 1 “relates to the validity
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of the agency action at the time it was taken and is needed to decide disputed issues regarding . . .
unlawfulness of procedure or of decision-making process.” K.S.A. 77-619(a)(2). Plaintiff merely
notes that requested Exhibit 13 references the webpage that Exhibit 1 reflects and that Exhibit 1
includes references to the Cities’ separate transfer-application documents. (PIf.’s Mot. at 9-10.)
But nowhere does Plaintiff explain how a particular day’s snapshot of a DWR webpage created
for the public’s general information indicates that DWR engaged in unlawful procedure regarding
the consideration of certain evidence. Plaintiff has not made a sufficient effort to warrant the
Court’s acceptance of Exhibit 1 as additional evidence under K.S.A. 77-619(a).

1. Consumptive Use Analyses and Dr. Rogers, as Referenced in A.R. 671.

Notwithstanding some apparent confusion at former Chief Engineer Barfield’s deposition,
the “Consumptive Use Analyses” referenced at A.R. 671 and that Plaintiff now requests be
submitted to the Court as additional evidence are already in the filed Agency Record. Furthermore,
Defendant is unaware of any documents that DWR received from Dr. Rogers and therefore
Defendant has nothing to potentially submit in that regard.

Plaintiff’s request for “Consumptive Use Analyses” and documents from Dr. Rogers is
based on a January 21, 2016 letter from former Chief Engineer Barfield to counsel for Hays, in
which Mr. Barfield stated that:

We have completed an initial review of your consumptive use
analysis and supporting data under K.A.R. 5-5-3 (change in
consumptive use) and K.A.R. 5-5-9 (criteria for the approval of an
application for a change in the use made of water from irrigation to
any other type of beneficial use of water). Since you have provided
documentation that many of the referenced water rights irrigated
alfalfa during the perfection period, our consumptive use rules allow
the use of the more generous net irrigation requirement (NIR) for

alfalfa rather than corn. We have consulted with Danny Rogers of
KSU to confirm the reasonableness of these numbers for conditions
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in the area. While we have a few specific tracts of land to discuss, it

appears the application of our rules could support a conversion of

more than 6700 acre-feet to municipal use.
(A.R. 671.) As explained below, the referenced analyses already are in the filed agency record
and there are no Dr. Rogers documents to potentially submit.

A. The Cities’ Consumptive Use Analysis Is Already in the Filed Agency Record.
The “consumptive use analysis and supporting data” that was prepared by the Cities as

referenced in the letter above at A.R. 671 is already in the filed Agency Record: such analysis and
data is comprised of the Cities’ June 25, 2015 cover letter to their original change applications,
particularly at Section V.G. on pages 26-27 of the cover letter (see A.R. 1567-68), and the
attachment (and its referenced exhibits) to each individual, original change application, in response
to application-form paragraph number 13 (see, e.g., A.R. 1736, 1739-40 (concerning File No.
21,730 as an example)). Former Chief Engineer Barfield effectively confirmed this at his
deposition when he testified as follows:

Q. But that specific initial analysis, is that in the administrative

record to your knowledge?

A. Which? The one the applicant provided?

Q. The initial -- correct.

A. Well, if it’s part of the applications, which I think it was, it is.
(Barfield Dep. 95:20-96:1, the complete transcript and errata sheet of which is attached hereto as

Exhibit B.) Accordingly, Plaintiff’s request as to this issue is moot.

B. DWR’s Consumptive Use Analysis IS Already in the Filed Agency Record, and
DWR Received No Documents from Dr. Danny Rogers.

DWR’s “initial review” of the Cities’ initial consumptive use analysis, as that “initial
review” is referenced in the letter above at A.R. 671, is also already in the filed Agency Record,

except for a filed spreadsheet-document’s back page that inadvertently was excluded because of a
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copying error and that Defendant requests be corrected in its concurrently filed Motion to Correct
Agency Record Under K.S.A. 77-620(f). Additionally, Defendant is unaware of any documents
that DWR received from Dr. Danny Rogers of KSU as a result of the meeting referenced in the
letter above at A.R. 671. Accordingly, Plaintiff’s requests as to these issues also are moot.

DWR’s “initial review” referenced in A.R. 671 consisted of DWR staff members
performing the following:

e creating the various “Perfection/Base Acre Review” documents (see A.R. 3650-3681) for
each of the water rights for which the Cities had filed a change application;

e comparing that data to any supplemental crop records provided by the Cities with their
original change applications (see the Cities’ documents referenced in Section I1.A. above);

e performing the appropriate consumptive-use mathematical calculations provided by
K.A.R. 5-5-9(a) and (b) (1994 version), in consultation with Table 2.2 of the Kansas
Irrigation Guide and Irrigation Planners Handbook regarding the net irrigation
requirements for alfalfa or corn, as appropriate (see A.R. 3741), and in in-person
consultation with Dr. Danny Rogers of KSU; and

e memorializing the results of such determinations and calculations in a working
spreadsheet, including the version that Plaintiff’s own expert obtained and attached as
Appendix B to its R9 Ranch Consumptive Use Analysis report (see A.R. 974-976).
Another, later iteration of such a DWR working spreadsheet is at A.R. 3648.1

Notably, the final result of DWR’s aforementioned “initial review” of the Cities’ consumptive use
analysis took the form of Table 1 at Appendix B of the issued Master Order. (See A.R. 113-117.)
Also notably, Defendant is unaware of any documents that DWR received from Dr. Danny Rogers

at the meeting referenced in the letter above at A.R. 671. In summary, the existing documents that

comprise DWR’s “initial review” referenced in A.R. 671 are already in the filed Agency Record

! As mentioned above, the back page of that filed spreadsheet-document was recently determined to have
been inadvertently not copied and included, and so via a concurrently filed motion Defendant is requesting
that the Agency Record be corrected to include that back page.
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(subject to Defendant’s aforementioned, concurrently filed motion to correct), and so Plaintiff’s
requests as to these issues also are moot.

Although former Chief Engineer Barfield did seem to suggest at his deposition that, to his
knowledge, DWR’s “initial review” referenced in A.R. 671 is not in the filed Agency Record (see
Barfield Dep. 95:20-96:6, attached hereto as Exhibit B), Defendant posits that any such confusion
was likely the result of the questioning of Plaintiff’s counsel and otherwise is not supported by the
documents mentioned above that unquestionably are already in the filed Agency Record. Notably,
Plaintiff’s counsel did not specifically ask former Chief Engineer Barfield about any of those
documents, and given the size of the filed Agency Record, it would be understandable if Mr.
Barfield could not remember whether or not those documents had been included in the Agency
Record. (Cf. Barfield Dep. 94:19-96:11 (line of questioning regarding Cities’ consumptive use
analysis and DWR’s review thereof), attached hereto as Exhibit B.)

I11.  Model Input Files.

DWR opposes Plaintiff’s request to add electronic groundwater-model input files (i.e., the
so-called “Pre-Greensburg Model Input Files”, “Post-Greensburg Model Input Files”, and “Final
Model Input Files”, see PIf.’s Mot. at 2) into the filed Agency Record under K.S.A. 77-620(a), as
opposed to the resulting written model reports that already are in the Agency Record. Such
electronic input files do not meet the test of K.S.A. 77-620(a), and regardless, it would not be
practical or useful for the Court to receive those files in evidence, whether in original electronic
form or if converted to .pdf form.

Plaintiff overstates things by suggesting that former Chief Engineer Barfield relied upon

or otherwise considered and used electronic groundwater-model input files as a basis for the
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decisions made and the resulting action taken via the issued Master Order. Although the deposition
questions and testimony could have been more clear in their usage of various model-related terms,
Mr. Barfield did not testify that he performed any model calculations himself using the electronic
model input files, but rather he effectively testified that he considered and used as a basis the
various written model reports that others had drafted based on their performed model calculations
using the various electronic model input files. For example:

Q. The final model referenced in the September 28th, | think, 2018,

revised Burns and McDonnell report, did that serve as an input to

the master order?

A. It certainly informed portions of the master order, yes.

Q. The final master order?

A. Yes.

Q. Okay. Did prior versions of the Burns and Mac model inform the

draft master order that was initially released to the GMD?

A. Well, the version that informed it was the model report --

what was the -- so we posted a model report February 19, 2018, of

their earlier work which is essentially the same model, the same

model runs except for this minor correction that was done.
(Barfield Dep. 98:2-18 (emphasis added), attached hereto as Exhibit B; see also id. at 150:20—
151:2 (“I’'m not an expert at developing groundwater models. . . . Doctor Perkins [of DWRY] is the
one that’s actually running the model.”).) All of the various model reports based on performing
any model calculations using electronic inputs already are in the filed Agency Record, and that
should be sufficient under K.S.A. 77-620 for the issues in this lawsuit. (See, e.g., A.R. 637-664
(February 13, 2018 cover letter and original model report from the Cities’ consultant); A.R. 345—
375 (September 24, 2018 cover letter and revised model report from the Cities’ consultant); A.R.
306-337 (March 26, 2019 DWR staff review of R9 Ranch pumping and water levels).)

Regardless, even if former Chief Engineer Barfield could be said to have legally “used as

a basis” for his decisions in and resulting action via the issued Master Order, the various
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groundwater-model input files, by their electronic nature, are not appropriately “documents” as
used in K.S.A. 77-620 nor could they practically be converted to such and included in the filed
Agency Record. As previously and adequately explained to the Court by Intervenors, electronic
model-input files are not plain-English text but essentially are lines of computer code that, if
converted to .pdfs listing the code, could be the equivalent of millions of pages. (See generally
The Cities” Resp. to WaterPACK’s Mot. for Discovery at 24-30, filed on December 6, 2019.)
Plaintiff fails to acknowledge this point or suggest any reasonable solution in Plaintiff’s Motion.
And even if there were some reasonable solution, Plaintiff fails to articulate why the various
electronic groundwater-model input files should really be in the filed Agency Record or what the
Court might be expected to do with them if they were. Certainly, Plaintiff cannot be suggesting
that the Court should hire some independent modeling expert to perform modeling calculations for
the Court, based on the electronic data. Plaintiff’s lack of full explanation regarding these model
issues causes Defendant to believe that Plaintiff is using this request as an end-run discovery
attempt to justify a delay and to generate leverage. Plaintiff’s Motion as to electronic groundwater-
model input files should be denied.

IV.  Master Order Drafts & Related Correspondence.

Defendant strenuously opposes Plaintiff’s request to add to the filed Agency Record the
various drafts of the draft proposed Master Order and its exhibits (see A.R. 396-632) and the drafts
of the issued Master Order and its exhibits (see A.R. 58-304), together with related
correspondence, which drafts and correspondence were prepared by or exchanged with the Cities

before the aforementioned orders were publicly disseminated or issued.
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Plaintiff’s feigned revelation and shock that such orders were developmentally drafted
from an initial and subsequent drafts provided by or exchanged with Hays’ counsel (beginning
over two years before the Master Order was issued), and Plaintiff’s resulting request for such drafts
and related correspondence, is ared herring. Itisared herring not connected to anything necessary
to advance the arguments in Plaintiff’s Petition—actual exchanged draft copies, for example, are
not necessary to argue that the fact of exchanging drafts is somehow legally improper.? Ultimately,
it is a red-herring designed to create delay and leverage, to allow Plaintiff’s counsel to pry open
and revisit lengthy developmental proceedings that have long since ended but in which Plaintiff
now regrets not participating when it knowingly had the chance. (Cf. Barfield Dep. 107:1-25;
121:18-123:24; 128:12-130:5 (testifying to ways in which Plaintiff was made aware that DWR
was conferring with the Cities), attached hereto as Exhibit B.) Because Plaintiff knowingly and
voluntarily chose not to participate in the years-long developmental process by which draft
documents were created and exchanged, Plaintiff should be deemed to have waived any argument
that such documents and related correspondence have improperly been excluded from the filed
Agency Record.

Plaintiff’s argument regarding drafts also overstates former Chief Engineer Barfield’s
deposition testimony and suffers from an unreasonably broad interpretation of the “used as a basis”
element of K.S.A. 77-620(a). Mr. Barfield did testify that Hays’ counsel wrote and provided the

first draft of what eventually became the Master Order and Mr. Barfield did suggest that the Cities

2 But regardless, Plaintiff has provided no authority to suggest that it is somehow improper for an
applicant—especially one with understandably heightened concerns of efficiency and specificity given a
matter’s unique expense and complexity—to suggest how a decisionmaker might phrase conclusions that
the applicant has requested. Indeed, this Court’s own consideration of tendered proposed orders comes to
mind as an appropriate analogy that renders hollow Plaintiff’s cries of improper drafting procedure.
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provided input on and exchanged subsequent drafts with DWR. (Barfield Dep. 99:24-102:16,
attached hereto as Exhibit B.) But Mr. Barfield also made clear that DWR “took control” of
drafting “approximately ten months before the proposed draft master order, and we kept control
through the rest of the process.” (Id. at 176:2-15.) And Mr. Barfield did not say that any drafts

exchanged with the Cities were used as a basis for the decisions rendered and the resulting agency

action taken via the issued Master Order, but rather indicated that such drafts were merely “used
for drafting the master order.” (ld. at 146:6-21 (discussing the Cities’ initial draft provided to
DWR).)

Thus although former Chief Engineer Barfield may be said to have considered the initial
and subsequent drafts provided by the Cities, it goes too far to say that he also legally “used them
as a basis”, under K.S.A. 77-620(a), for the decisions and resulting agency action (i.e., contingently
approving the Cities’ change applications) he took in issuing the Master Order. Mr. Barfield’s

testimony indicates that he may have used some of the Cities’ suggested phraseology in the

developmental process of drafting and revising the language of the draft proposed Master Order
and the issued Master Order, but merely considering and using something as a basis for phrasing
a decision must be something different and less than using something as a basis for supporting a

decision and resulting action. To interpret the K.S.A. 77-620(a) “used as a basis” element

otherwise would clutter and crowd agency records for judicial review with documents that do not,
to use a quote by Plaintiff, “get to the heart of evidence considered or ignored” by an agency.
(P1f.’s Mot. at 10.)

In summary, the linguistic evolution of the particular phrasing of former Chief Engineer

Barfield’s conclusions in the draft proposed Master Order and in the issued Master Order,
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regardless of any input from the Cities, is not materially relevant for purposes of the KJRA “agency
record” and the Court’s review. Plaintiff’s request to add to the filed Agency Record hundreds if
not thousands of pages of draft documents and related correspondence exchanged over multiple
years should be seen and denied for what it is, a red herring and another belated, end-run attempt
to obtain discovery in the hopes of causing delay and generating leverage.

V. Transfer Application.

Defendant also strenuously opposes Plaintiff’s request to add to the filed Agency Record
either the Cities’ original water-transfer application that was filed with DWR on or about January
6, 2016, or the Cities’ subsequent first-amended transfer application that was filed with DWR on
or about May 20, 2019 (collectively, the “Transfer Application”).

Plaintiff seems to take the untenable position that because a few documents already in (or

requested to be in) the filed Agency Record merely reference the Transfer Application, that entire

voluminous, separate body of application documents that is subject to separate statutory law
automatically should be roped-into the required agency record. (See Plf.’s Mot. at 9—10.) Notably,
Plaintiff makes no attempt to explain how the Transfer Application meets the additional-evidence
test of K.S.A. 77-619(a) and is needed to decide the disputed issue of unlawful procedure, and
Plaintiff makes no attempt to explain how the Transfer Application meets the “agency record”
definition in K.S.A. 77-620(a) and was both considered by DWR and used as a basis for the issued
Master Order.

The Transfer Application is only mentioned in the issued Master Order (and other

documents in the filed Agency Record) to provide contextual background of the Cities’ broader

goal in filing their change applications, or as a necessary consequence of explaining why the issued
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Master Order only contingently approves the Cities’ change applications. Obtaining approval of
their filed change applications is the Cities’ first, separate step towards attempting to realize their
ultimate goal of building a pipeline to carry water from the R9 Ranch to the Cities. Applicable
regulations provide that regarding that first step, any approved change applications are contingent
upon the Cities’ second, separate step—obtaining approval of a separate and complete water
transfer application. See, e.g., K.A.R. 5-50-7 (a Water Transfer Act regulation generally requiring
a change application that is “approved contingent upon receiving a permit to transfer water”, before
a water transfer application can be deemed complete); see also K.A.R. 5-50-2(x).

So although the Transfer Application is related to the Cities’ change applications and thus
the issued Master Order, it does not rise to the level of having been both considered and used as a
basis for the decisions and resulting action in the Master Order. Indeed, before issuing the Master
Order, former Chief Engineer Barfield considered the Cities’ change applications and applied the
particular statutes and regulations of the Kansas Water Appropriation Act that are applicable to
change applications, most notably K.S.A. 82a-708b. (See Barfield Dep. 26:13-27:7; 126:17-127:1
(discussing K.S.A. 82a-708b and noting that it is the primary statute governing water-right change
applications), attached hereto as Exhibit B.) The Transfer Application, however, is subject to an
entirely separate body of law—the Water Transfer Act of K.S.A. 82a-1501 et seq.—that has its
own set of unique, required determinations before any proposed water-transfer can be approved.
Consideration of the Transfer Application is a separate, different process and if that process ever
is initiated, Plaintiff will have the opportunity to address the Transfer Application at that time.
See, e.g., K.S.A. 82a-1503(b)—(d) (providing for intervention and testimony at a formal public

hearing required under the Water Transfer Act).
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Finally, Defendant notes that the Transfer Application is comprised of over 6,500 pages of
the original application and over 7,800 pages of the amended application. Even if one were to
only consider the amended application and remove duplicate documents already in the filed
Agency Record, that would still leave several thousand pages of documents to add to the Agency
Record—an administrative burden (and likely related delay) that would be especially inappropriate
given the fact that the Transfer Application cannot properly be before the Court under either K.S.A.
77-619(a) or 77-620(a). Plaintiff’s Motion regarding the Transfer Application should be denied.
VI.  Conclusion.

Except for perhaps Exhibits 11 and 13 to former Chief Engineer Barfield’s limited
deposition, Plaintiff has not shown that there are documents not already in the filed Agency Record
that should be there under K.S.A. 77-620(a) or that should be submitted as additional evidence
under K.S.A. 77-619(a). Thus not only did the deposition insisted by Plaintiff fail to reveal any
evidence of unlawful procedure, but it also failed to reveal evidence of any deficiencies in the
Agency Record already filed with the Court. Given the KJRA’s scope of review available to
Plaintiff under K.S.A. 77-621 and the true nature of Plaintiff’s claims thereunder in the Petition,
the various items requested in Plaintiff’s Motion are unnecessary for the Court’s KJRA review and
are properly not included in the filed Agency Record. Except to the limited extent acknowledged

herein, Plaintiff’s Motion should be denied.
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Respectfully submitted,

/s/ Aaron B. Oleen

Kenneth B. Titus, S. Ct. #26401
Aaron B. Oleen, S. Ct. #23588
Kansas Department of Agriculture
1320 Research Park Drive
Manhattan, Kansas 66502
TEL.: (785) 564-6715

FAX: (785) 564-6777
kenneth.titus@ks.gov
aaron.oleen@ks.gov

Attorneys for Defendant
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CERTIFICATE OF SERVICE

| hereby certify that the above Acting Chief Engineer’s Response to Plaintiff”’s Motion to
Correct and Supplement the Administrative Record was electronically filed with the District Court
Clerk using the Court’s electronic filing system, which will cause service to be made on the
following other counsel of record by the transmission of a notice of electronic filing on the date
reflected on the electronic file stamp hereto:

Micah Schwalb, #26501
ROENBAUGH SCHWALB
4450 Arapahoe Avenue
Boulder, CO 80303

Aaron L. Kite, #18765

KITE LAW FIRM LLC

808 McArtor Road, PO Box 22
Dodge City, Kansas 67801
620.255.2673
aaron@Kkitelawfirm.com

Attorneys for Plaintiff

Kenneth L. Cole, #11003
WOELK & COLE

4 S, Kansas St.

P.O. Box 431

Russell, Kansas 67665-0431
Tel (Direct) (785) 483-3611

Attorneys for the City of Russell, Kansas

David M. Traster, #11062
FOULSTON SIEFKIN LLP

1551 N. Waterfront Parkway, Ste. #100
Wichita, KS 67206-4466

Daniel J. Buller, #25002

FOULSTON SIEFKIN LLP

9225 Indian Creek Parkway, Ste. #600
Overland Park, KS 66210-2000

John T. Bird, #08419

Todd D. Powell, #18723
GLASSMAN BIRD AND POWELL
200 W. Thirteenth St.

Hays, Kansas 67601-0727

Attorneys for the City of Hays, Kansas

/sl Aaron B. Oleen

Kenneth B. Titus, S. Ct. #26401
Aaron B. Oleen, S. Ct. #23588
Kansas Department of Agriculture
1320 Research Park Drive
Manhattan, Kansas 66502

TEL.: (785) 564-6715

FAX: (785) 564-6777
kenneth.titus@ks.gov
aaron.oleen@ks.gov

Attorneys for Defendant
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Exhibit A

§ 5-115. [Agency Record for Judicial Review--Contents,..., Model State...

[Uniform Laws Annotated
|Unif0rm Law Commissioners’ Model State Administrative Procedure Act (1981) (Refs & Annos)
[Article V. Judicial Review and Civil Enforcement
[Chapter I. Judicial Review

Model State Administrative Proc.Act 1981 § 5-115

§ 5-115. [Agency Record for Judicial Review--Contents, Preparation, Transmittal, Cost].

Currentness

(a) Within [ | days after service of the petition, or within further time allowed by the court or by other provision of
law, the agency shall transmit to the court the original or a certified copy of the agency record for judicial review of the
agency action, consisting of any agency documents expressing the agency action, other documents identified by the agency
as having been considered by it before its action and used as a basis for its action, and any other material described in this Act
as the agency record for the type of agency action at issue, subject to the provisions of this section.

(b) If part of the record has been preserved without a transcript, the agency shall prepare a transcript for inclusion in the
record transmitted to the court, except for portions that the parties stipulate to omit in accordance with subsection (d).

(c) The agency shall charge the petitioner with the reasonable cost of preparing any necessary copies and transcripts for
transmittal to the court. [A failure by the petitioner to pay any of this cost to the agency does not relieve the agency from the
responsibility for timely preparation of the record and transmittal to the court.]

(d) By stipulation of all parties to the review proceedings, the record may be shortened, summarized, or organized.

(e) The court may tax the cost of preparing transcripts and copies for the record:

(1) against a party who unreasonably refuses to stipulate to shorten, summarize, or organize the record;

(2) as provided by Section 5-117; or

(3) in accordance with any other provision of law.


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UniformLawsAnnotatedULA/UniformLawsAnnotated160?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UniformLawsAnnotatedULA/UniformLawsAnnotated160?guid=N0113C5B0025D11DD93B594B1C5A4C9CA&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(ULAP1981R)&originatingDoc=N10C77A40025F11DD93B594B1C5A4C9CA&refType=CM&sourceCite=Model+State+Administrative+Proc.Act+1981+%c2%a7+5-115&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UniformLawsAnnotatedULA/UniformLawsAnnotated160?guid=N059C8220025D11DD93B594B1C5A4C9CA&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UniformLawsAnnotatedULA/UniformLawsAnnotated160?guid=N05AA16B0025D11DD93B594B1C5A4C9CA&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0

§ 5-115. [Agency Record for Judicial Review--Contents,..., Model State...

(f) Additions to the record pursuant to Section 5-114 must be made as ordered by the court.

(9) The court may require or permit subsequent corrections or additions to the record.

Editors’ Notes

COMMENT

This section deals with the agency record for judicial review, which is related but not necessarily identical to the record of
agency proceedings that is prepared and maintained by the agency. Subsection (a) clarifies that the agency record for judicial
review consists of (1) any documents expressing the agency action, (2) other documents identified by the agency as having
been considered by it and used as a basis for its action, and (3) any other material described in this Act as the record for the
type of agency action at issue (Section 3-112 for rule making, Section 4-221 for formal adjudicative hearings and conference
adjudicative hearings, Section 4-501(f) for emergency adjudicative proceedings, Section 4-506 for summary adjudicative
proceedings), all subject to the provisions of Section 5-115 on shortening, summarizing, or organizing the record.

When the challenged agency action is a rule, Section 3-110(b) must also be considered. That provision requires the court to
consider, in support of the validity of the rule, “only those reasons on which the agency relied in its explanatory statement,
and only those representations made by the agency that are consistent with its explanatory statement.” See Comment on
Section 3-110.

Subsection (b) and (c) require the agency to prepare any necessary transcript, and to charge the petitioner with the cost,
subject to the power of the court to tax costs ultimately. A bracketed sentence in subsection (c) adds that, even if the
petitioner does not pay the cost, the agency must still prepare the transcript on time. This solution requires the agency to
bankroll the cost of the transcript, with the possibility of recovering from the petitioner later on.

The 1961 Revised Model Act Section 15(d) prescribed, in less detail than here, the record for judicial review of contested
cases.

Notes of Decisions (5)

Copr. (C) Thomson Reuters 2019. All rights reserved. Official Text and Comments Reproduced with Permission of the
National Conference of Commissioners on Uniform State Laws. Current through 2018 Annual Meeting of the National
Conference of Commissioners on Uniform State Laws
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Exhibit B

1/28/2020 1(1-4)
DAVID BARFIELD, P.E.
Page 1 Page 3
1. 1 APPEARANCES
2 IN THE TWENTY-FOURTH JUDICIAL DISTRICT 2.
3 DISTRICT COURT, EDWARDS COUNTY, KANSAS 3.
4 . 4 ON BEHALF OF THE PLAINTIFF:
5. 5.
6 WATER PROTECTION ASSN OF 6 Mr. Micah Schwalb
7 CENTRAL KANSAS, 7 Roenbaugh Schwalb
8 Plaintiff, 8 4450 Arapahoe Avenue, Suite 100
9 . 9 Boulder, Colorado 80303
10  vs Case No. 2019-CV-000005 10 720.773.0970
11 . 11 micah.schwal b@roenbaughschwalb.com
12 DAVID BARFIELD, PE, in His Official 12 .
13 Capacity as Chief Engineer, Division 13 Mr. Aaron L. Kite
14 of Water Resources, Kansas Department 14 Kite Law Firm
15 of Agriculture, 15 PO Box 22
16 Defendant, 16 Dodge City, Kansas 67801
17 . 17 620.255.2673
18  vs 18 aaron@kitelawfirm.com
19 THECITY OF HAYS, KANSAS, et al., 19 .
20 Intervenors. 20 .
21 21
22 22 .
23 DEPOSITION OF 23 .
24 DAVID BARFIELD, P.E. 24 .
25 . 25 .
Page 2 Page 4
1 taken on behalf of the Plaintiff, pursuant to 1 ON BEHALF OF DEFENDANT
2 Noticeto Take Deposition, beginning at 9:03 am. 2 DAVID BARFIELD, P.E.
3 on the 28th day of January, 2020, at the Kansas 3.
4 Department of Agriculture, 1320 Research Park 4 Mr. Aaron Oleen
5 Drive, in the City of Manhattan, County of Riley, 5 Ms. Kelly Navinsky-Wenzl
6 and State of Kansas, before KsenijaM. Zeltkalns, 6 Kansas Department of Agriculture
7 RPR, Kansas CCR No. 1461. 7 1320 Research Park Drive
8 . 8 Manhattan, Kansas 66502
9 . 9 785.564.6715
10 . 10 aaron.oleen@ks.gov
11 11 kelly.navinskywenzl @ks.gov
12 12 .
13 . 13 .
14 14 ON BEHALF OF DEFENDANT
15 . 15 CITY OF HAYS, KANSAS:
16 . 16 .
17 . 17 Mr. David M. Traster
18 . 18 Foulston Siefkin, LLP
19 19 1551 North Waterfront Parkway, Suite 100
20 . 20 Wichita, Kansas 67206
21 21 316.267.6371
22 22 dtraster@foul ston.com
23 . 23 .
24 | 24
25 . 25 .
" "'"'i BI S Reporting
J Seruice, Inc.
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Suite 305 Topeka, KS 66604 Suite 101
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1/28/2020 2(5-8)
DAVID BARFIELD, P.E.
Page 5 Page 7
1 Mr. Daniel J. Buller 1 No4 June 2015 Change of Use Application 38
2 Foulston Siefkin, LLP 2 No5 Keller-Bliesner R9 Ranch Consumptive
3 32 Corporate Woods, Suite 600 3 Use Analysis Report 44
4 9225 Indian Creek Parkway 4 No6 Figure33 Modeled Recharge Zones 58
5  Overland Park, Kansas 66210 5 No 7 9/24/2018 Burns and McDowell Report 63
6  913.498.2100 6 No8 K.A.R.5-5-9(1994 Version) 77
7 dbuller@foulston.com 7 No9 Public Informational Meeting
8 . 8 PowerPoint Slides 110
9 . 9 No 10 Hays/Russell Changes - Process
10 ON BEHALF OF DEFENDANT 10  Ahead PowerPoint Slide 112
11 CITY OF RUSSELL, KANSAS: 11 No11 April 2016 Letters from Kansas
12 . 12 Department of Agriculture 121
13 Mr. Kenneth L. Cole 13 No 12 February 19, 2018, Letter 128
14 Woelk & Cole 14 No 13 March 9, 2018, Letter 130
15 PO Box 431 15 No 14 May 4, 2018, Letter 133
16 4 S. Kansas Street 16 No 15 Summary of Contingent Approval 135
17 Russell, Kansas 67665-0431 17 No 16 July 11, 2018, Letter 142
18 7854833711 18 .
19  woelkandcole@hotmail.com 19 .
20 . 20 .
21 . 21
22 ALSO PRESENT: 22 .
23 . 23 .
24 Mr. Jon Quinday 24 |
25 . 25 .
Page 6 Page 8
1 INDEX 1 DAVID BARFIELD, P.E.
2. 2 called asawitness on behalf of the Plaintiff,
3. 3 having been duly sworn, testified as follows:
4 Certificate 182 4  DIRECT-EXAMINATION
5. 5 BY MR. SCHWALB:
6 . 6 Q. Allright. Thank you, Mr. Barfield. If
7 WITNESS 7 you could just tell uswhat your nameis, even
8 ON BEHALF OF PLAINTIFF: PAGE 8 though | already said it.
9 DAVID BARFIELD, P.E. 9 A. DavidW. Barfied.
10 Direct-Examination by Mr. Schwalb 8 10 Q. How do you spell your last name, sir?
11 Cross-Examination by Mr. Oleen 121 11 A. Basinboy, A-R, field, F-I-E-L-D.
12 Cross-Examination by Mr. Traster 142 12 Q. Okay. What'syour current role, sir?
13 Cross-Examination by Mr. Cole 154 13 A. | am chief engineer of the Division of
14 Redirect-Examination by Mr. Schwalb 157 14 Water Resources of the Kansas Department of
15 Recross-Examination by Mr. Oleen 173 15 Agriculture.
16 Redirect-Examination by Mr. Schwalb 174 16 Q. And | know even though we'resitting at
17 Recross-Examination by Mr. Traster 175 17 your business address, if you could still let us
18 . 18 know what it isjust for therecord.
19 19  A. 1320 Research Park Drivein Manhattan,
20 EXHIBITS 20 Kansas.
21 BARFIELD DEPO EXHIBIT NO.: MARKED 21 Q. Allright. And haveyou ever donea
22 No 1l TimeLinefrom Kansas Department of 22 deposition before?
23 Agriculture Website 11 23 A. | have
24 No 2 Articlesfrom Hays Daily News 21 24 Q. Okay. Tell meabout that.
25 No 3 Partia Transcript of Public Meeting 32 25  A. Waédl, I've done anumber of themin
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1/28/2020 3(9-12)
DAVID BARFIELD, P.E.
Page 9 Page 11
1 connection with our interstate dispute with 1 you're speaking about.
2 Nebraska. Most of them have been in connection 2 Q. Yes,sr.
3 with tria and/or arbitration trials. 3 A. Right. Wdll --
4 Q. Okay. 4 MR. TRASTER: Onething. | don't have --
5 A. I'vedoneat least, I've done one on the 5 | don't know what document you're looking at.
6 Cochran case, sort of an internal matter, and 6 Could you identify it before you testify?
7 possibly another one or two. 7 THE WITNESS: Yes, | certainly can.
8 Q. Okay. And so|'m guessing you'rekind of 8 MR. TRASTER: Just the document you're
9 familiar with the ground rulesfor depositions? 9 look at.
10 A. | believel am. 10 THE WITNESS: Right. And it'sa copy of
11 Q. No head shakesor anything likethat. 11 our web page with respect to the City of Hays R9
12 A. | understand. Yes. 12 Water Right Change Applications. At the end of
13 Q. Allright. 13 that pageisatimeline, it's not comprehensive
14 A. It hasto be on the record. 14 but it has some of the key -- key dates with
15 Q. Yep. And let'sjust makesurewe're 15 respect to this process.
16 audible otherwise, you know, the gesticulations 16 MR. SCHWALB: Okay.
17 won't show up, so grunts, nods, that sort of 17 MR. TRASTER: Soit'satimelinethat's
18 thing, you know, please just speak for Ksenija 18 posted on the web page?
19 hereand then we'll kind of cook along here and 19 THE WITNESS: That's correct.
20 hopefully we can get out of hereearly. And if 20 MR. TRASTER: Thank you very much.
21 --I'll try not to interrupt you but | can't make 21 Sorry.
22 any guarantees, and if you need any breaks, you 22 MR. SCHWALB: Canwe mark that one as an
23 know, just let usknow, or if you need meto 23 exhibit, please. Thank you. We can just get that
24 restatea question that's okay too. Just stop me 24 one marked as Exhibit 1.
25 and I'll rephrase. 25 (THEREUPON, the court reporter marked
Page 10 Page 12
1 What did you, just to get started here, what 1 Barfield Deposition Exhibit No 1 for
2 did you do to preparefor the deposition? 2 identification.)
3 A. Mostly | attempted to review pertinent 3 BY MR. SCHWALB:
4 partsof the master order. 4 Q. Allright. Soif you can just kind of
5 Q. Um-hm. 5 walk methrough thetimeline of eventshere,
6 A. A bit of the modeling report, our staff 6 maybefrom theoriginal applicationsall the way
7 review of water level documents, you know, sort of 7 through present day, kind of major milestones from
8 assembled this notebook that | spoke to you about 8 your perspective? | think that will help.
9 before we went on the record. 9 A. Okay. Well, the cities purchased the
10 Q. Okay. 10 ranchinthe mid 1990's. City of Hays and Russell
11 A. Some of the key documents related to the 11 submitted their applications to change the water
12 decision. 12 rightsfrom irrigation to municipal usein -- on
13 Q. Okay. And soyou'retalking about the 13 June 26th, 2015. On January 6th, 2016, the cities
14 decision alittle bit. Can you kind of walk me 14 provided application for the proposed water
15 through maybe alittle bit of the time line of 15 transfer. We had some back and forth with the
16 maybe from change applicationsto present date, 16 city in 2016 and beyond with respect to
17 kind of what the major processes look like from 17 discussions about necessary conditions for the
18 your perspective? 18 change applications. The next major event listed
19  A. Thisiswherethe web page that | made a 19 isin 2018 the cities provided their modeling
20 copy of -- 20 report, and that was posted on our website. On
21 Q. Um-hm? 21 May 7th, 2018, we transmitted drafts of the
22 A. --inmy notebook here givesme alittle 22 proposed master order with exhibitsto GMD5 for
23 bit of help with, with respect to the overall. 23 review and posted that on our website. On June
24 Q. Okay. 24 21st, 2018, we held apublic informational meeting
25 A. Largetimeframe, which | assumeiswhat 25 to discuss the change applications in Greensburg,
" I'" "i BI S Reporting
J Seruice, Inc.
TECHNOLOGY SPECIALISTS IN TODAY'S LITIGATION
800 E. 1% Street N. 5111 SW 21* Street 6420 W 95% Street
Suite 305 Topeka, KS 66604 Suite 101

Wichita, KS 67202
316-201-1612

785-273-3063
WwWw.appinobigegs.com

Overland Park, KS 66212
913-383-1131




1/28/2020 4 (13- 16)
DAVID BARFIELD, P.E.
Page 13 Page 15
1 Kansas. 1 arole. I've mentioned their specific interests.
2 Q. Uh-huh. 2 They've not only provided recommendations but
3 A. That followed by aperiod of accepting 3 comments on -- on the technical work and work by
4 public input on the proposed changes. We received 4 various parties, Water PACK hasweighed in,
5 comments from GM D5 on the change applications on 5 obviously, with commentsand its -- its
6 August 30 of 2018 and supplemental comments on the 6 consultants' analysis.
7 change applications from GMD5 on September 14th of 7 Q. Okay.
8 2018. Thecities provided an updated modeling 8 A. And other individuals in the area that
9 report on October 5, 2018. | issued my contingent 9 believe they're being affected by the change,
10 approvals of the change applications on March 27, 10 obviously through the public comment period have
11 2019, then we've had the judicial review process 11 provided oral comments at the public meeting and
12 -- well, | guess secretarial review. 12 written comments as well.
13 Q. Yep. 13 Q. Sofolksaround theranch?
14 A. Fairly shortly theresfter he declined and 14 A. Folksaround theranch, yes.
15 then that started the judicial review process from 15 Q. Okay.
16 there. 16  A. Those arethe mgor onesthat cometo
17 Q. Okay. And haveyou been keeping an eye 17 mind.
18 onthe-- thejudicial review sincethat time? 18 Q. Any communicationswith state officials,
19  A. How doyou define keeping an eye on? 19 either governor'soffice or legislators?
20 Q. Isitreflected on this Exhibit 1in some 20  A. Alimited amount. You know, yes.
21 way, shapeor form? 21 Q. Okay.
22 A. Thejudicial -- there's anumber of 22 A. Alimited amount. And we can speak to
23 documents. We've attempted to keep the website up 23 that in more detail if you like.
24 to date with the pleadings, at least the major 24 Q. Yeah. Sure. Goahead.
25 pleadings with respect to that. | have not 25  A. Sowhat do you want to know specifically?
Page 14 Page 16
1 necessarily studied them. 1 Q. Which legislators have you chatted with
2 Q. Okay. 2 or members of the governor's staff or what wasthe
3 A. It'sbeenafairly wild period of time 3 --well, let's start with that and then we can dig
4 here on many issues. 4 into the conversation.
5 Q. Understood. Haveyou looked at any of 5 A. Sowhichonedo youwant meto start
6 the-- therecent ordersor memosback and forth 6 with?
7 on thisdeposition in particular? 7 Q. Legidatorsisfine.
8 A. Yes. | mean, I've--I've not studied 8 A. Legidators, the only one that has
9 them but I'm generally aware of the parameters 9 requested avisit specifically, Representative
10 surrounding this. 10 Phelps requested that we come and sort of brief
11 Q. Okay. All right. Intermsof -- thanks 11 him on the matter early in 2019. So we had a
12 for kind of going through all that. In termsof 12 discussion with him and he was -- he was actually
13 these different milestones, asa general matter 13 amayor or city commissioner back in when they
14 who'sbeen involved in terms of the partiesor the 14 purchased the ranch.
15 commentorsor folksthat have weighed in on this 15 Q. Um-hm.
16 proceeding to date? 16  A. Andhewas-- hewas essentially wanting
17 A. Intota? 17 astatus update, what's the status of the matter.
18 Q. Yeah. 18 Q. Okay.
19  A. Well, obviously I've beeninvolved in 19  A. Senator Billinger, | don't recall any
20 discussionswith the city and its consultants, 20 specific-- | mean | bump into himoncein a
21 bothlegal and technical. 21 while. | don't recall him asking specifically
22 Q. Uh-huh. 22 about it, but Lane Letourneau, my program manager,
23  A. Andsome of the city, you know, Toby 23 ismore engaged in legislative matters and sees
24 Dougherty and those typesin terms of -- so 24 him from timeto time, and he's told me that he's
25 they've been quiteinvolved. G5 obviously has had 25 asked for status updates from time to time as
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1/28/2020 5 (17 - 20)
DAVID BARFIELD, P.E.
Page 17 Page 19
1 well. 1 Q. Téel meabout those -- those
2 Q. Okay. 2 conversations and what those entailed.
3 A. Thosearethe only specific onesthat | 3 A. Soagain, those occurred sort of January-
4 recall. 4 February of 2019.
5 Q. Okay. Intermsof legislators, how about 5 Q. Uh-huh?
6 either staff or governor at the time, governor or 6 A. And | had made some, you know -- | had
7 theexecutive. 7 talked to the city early in the year ismy
8 A. Sol believe-- | believel had a 8 recollection, 2019, about how to get the process
9 discussion with Governor Colyer at some point in 9 ontrack to -- to get it done but to give metime
10 histenure just again, in briefing him on 10 to go through the record and make an informed
11 different water issues, thisis one of them. 11 decision. We'd sort of agreed upon a schedule
12 Again, status of the matter. And then Governor 12 that had me going through March but with some
13 Kaelly in January of '19, | went over and met her 13 milestones along the way. Somehow the
14 and spoke to her on a sort of the status of 14 communication between Mr. Dougherty and the
15 severa of the major issues, but this was one of 15 mayor/city council, they weren't entirely on board
16 particular interest to her and gave her 16 with that schedule and they just were -- were
17 essentidly a, again, a status update in terms of 17 wanting to make sure that | was giving this
18 where we were at that time. 18 adequate priority.
19 Q. Okay. 19 Q. Okay.
20  A. Withrespect to the process. 20  A. Intermsof juggling al the
21 Q. Anybody encourage you to push thisthing 21 responsibilitiesthat | was still dealing with at
22 along at the governor's office? 22 thetime, so.
23 A. | don't recal specifically but I, you 23 Q. Okay. But therewas sort of an agreed
24 know, | do believe that that was some of the 24 upon datein March?
25 sense, yes, that, you know, it wasn't seeking to 25 A. Yes.
Page 18 Page 20
1 determine my decision but just let's get this 1 Q. Okay. I'll passthisoneover hereand
2 done. 2 let megivethat toyou, Ksenija. What I'm going
3 Q. Um-hm. 3 toputin front of you, and if you don't mind
4 A. I've been encouraged in that way, 4 passing a copy of this, here. 1'vegot it marked
5 certainly. 5 asExhibit 19 for Water PACK purposesbut | think
6 Q. Get thisdone meaning let's get it over 6 wecan just mark it as Exhibit 2 for depo
7 and donewith and approved or? 7 purposes. That isaseriesof articlesfrom the
8 A. Let's, you know, | had made some 8 HaysDaily News. You'll seeat thetop there, |
9 commitments to get the decision made in the fall 9 think, that pretty much all of these are from the
10 of 2018. 10 Hays Daily News.
11 Q. Um-hm. 11 MR. TRASTER: Aaron, or I'm sorry, Micah?
12 A. And| did not get that done. Severa 12 MR. SCHWALB: Yes, gir.
13 other pressing matters, in particular Quivira, but 13 MR. TRASTER: So you've marked them with
14 not just Quivira, Wichita's agua storage and 14 deposition exhibit numbers but you want to change
15 recovery issue just got bigger than | expected and 15 the numbers?
16 sol wasn't able to meet those commitments. 16 MR. SCHWALB: Yeah. I think it will just
17 Q. Uh-huh. 17 beeasier to haveit be sequentia aswelll
18  A. Towork through the record and to make a 18 introduceit. | didn't know what the sequence was
19 decision, and that resulted in some impatience by 19 going to berelative to what Mr. Barfield was
20 elected officials. 20 talking about.
21 Q. Okay. Mainly the onesyou've talked 21 MR. TRASTER: Sothisiswhat?
22 about? 22 MR. SCHWALB: That will be Exhibit 2 for
23 A. Them and elected officialsin Hays. 23 deposition purposes. And I'm sorry if that's
24 Q. Okay. 24 confusing.
25 A, Aswel. 25 MR. TRASTER: All right. Very good.
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1/28/2020 6 (21 - 24)
DAVID BARFIELD, P.E.
Page 21 Page 23
1 Thank you. 1 A. | don't recall anything specific. You
2 (THEREUPON, the court reporter marked 2 know, these statements here about putting pressure
3 Barfield Deposition Exhibit No 2 for 3 onmeto get it done by next Friday are just not
4 identification.) 4 -- not the reality of what | got back. Again, |
5 BY MR. SCHWALB: 5 sort of laid out what | needed to get this done.
6 Q. Okay. Just take sometimeto review that 6 Q. Uh-huh.
7 and there'ssome highlighting in there that you'll 7 A. Tocomplete the review, to draft the
8 see. 8 master order, to be able to push out a product
9 A. What level of review do you want meto 9 that | could stand behind --
10 do, here. 10 Q. Uh-huh.
11 Q. Oh,just the--if you just want to look 11 A. --early on, and | pretty much stuck with
12 at thetitlesof thearticles, the datesand the 12 that schedule.
13 highlighted portions. 13 Q. Okay. Other than the shift from fall of
14 MR. TRASTER: Micah, one of these doesn't 14 '18?
15 seem -- most of these are Hays Daily News but 15 A. Right. Right.
16 there'soneinthe middlethat | can't tell, Hays 16 Q. Through March of '19?
17 Post. Never mind. | seeit now. 17 A. Correct.
18 MR. SCHWALB: Yep. That will be on page 18 Q. Okay. Wereyou awarethat Hays had hired
19 eight, | believe, of that exhibit. 19 a-- or had alobbyist working on this?
20 A. Allright. | believe I've perused them 20  A. |don'tbelievel wasuntil | --
21 asyou requested. 21 MR. TRASTER: Object to the form of the
22 BY MR. SCHWALB: 22 question. Statesfactsnot in evidence.
23 Q. Allright. Thank you, sir. If | can 23 BY MR. SCHWALB:
24 summarize what'sin here, between February 15th 24 Q. You can go ahead and answer.
25 and February 22nd, there'sa series of articles 25  A. Notthat | wasaware of before reading
Page 22 Page 24
1 within this Exhibit 2 that describe conversations 1 thearticle.
2 between Hays representatives, governor's office, 2 Q. Okay. Thank you. Allright. Solet's
3 legidators, aswell as| believethere'sa 3 -- doyou need some water ?
4 referencetoalobbyist in here. Did you have 4 A. Il'vegotit here.
5 communicationswith the governor's office after 5 Q. Okay.
6 these February datesor in the sametimeframe, 6 A. 1I'mgood.
7 February 15th to February 22? 7 Q. Let's--earlier in your testimony you
8 A. | don't recall any communications with 8 referenced meetingswith the City of Hays, City of
9 the governor's office. Again, | briefed the 9 Russdl, their representatives, engineer s, what
10 governor on theissuein later January. My, you 10 haveyou. Werethese meetings posted somewhere
11 know, | -- | have regular updates with the 11 publicly?
12 secretary of ag being the current one and previous 12 A. No.
13 one, and the secretary updates the governor. 13 Q. Okay. Allright. Other than the
14 Q. Uh-huh. 14 Greensburg meeting?
15 A. Soobviously I'm updating, so they're 15 A. Correct.
16 getting updates that way. 16 Q. Okay. Let'stalk about the Greensburg
17 Q. Through the secretary? 17 meetingfor alittle bit. What wasthe intended
18  A. Through the secretary. 18 purpose of that meeting?
19 Q. And then areyou hearing back feedback 19  A. Wael,itwastoinform interested,
20 through the secretary? 20 affected water right holders, landowners of the
21 A. | canattimes. 21 areaabout this significant package of change
22 Q. Okay. 22 applications that were under consideration.
23 A. Yeah 23 Q. Uh-huh
24 Q. Wasthereany feedback in this February 24 A. And to seek to inform them about what was
25 period from Secretary Beam regarding the order? 25 being requested, and by that point we had
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1/28/2020 7 (25 - 28)
DAVID BARFIELD, P.E.
Page 25 Page 27
1 developed a draft proposed approval documents. 1 govern thingslike changes in use made of water,
2 Q. Okay. 2 consumptive use requirements, as well as spacing
3 A. That wethought would help them to 3 and then many other attributes.
4 understand specifically what was being proposed 4 Q. Okay. Soyou referenced | think 708b?
5 and to -- to facilitate public feedback on those 5 A. Correct.
6 documents. 6 Q. Isthat right?
7 Q. How'd you get theword out for the 7 A. Yeah.
8 meeting? 8 Q. Can you maybe focuson 708b(a)(2), to the
9 A. It wasobvious on our web page. | 9 extent that it'sin your new presentation, here.
10 believe we did apressrelease, at least that's my 10 Canyou read for mejust into therecord?
11 recollection. Obviously informed GMD5 and Water 11 A. Certainly.
12 PACK. 12 MR. OLEEN: I'm going to object, or
13 Q. Any other folksin thevicinity of the 13 actualy | will ask for clarification, Micah. Are
14 ranch? 14 you asking him to read his paraphrasing of 708b or
15 A. | don'trecal. 15 areyou asking him to actually read the statute?
16 Q. Okay. 16 MR. SCHWALB: Whatever'sin the
17 A. Specifically what we did beyond that. 17 presentation.
18 Q. Okay. Doyou recall thegeneral topics 18 MR. TRASTER: Whatever'sin what?
19 that werecovered by you at that -- at that 19 MR. KITE: The presentation. He's asking
20 meeting? 20 him to read the section of 708b.
21 A. Weéll, I'mlooking at the copy of my 21 MR. TRASTER: Okay.
22 presentation. So the outline of the meeting was a 22 A. Okay. I'll read what'sin the
23 welcome and overview by me that provided just a 23 presentation which isin fact the full statement
24 genera overview of the change applications, that 24 of what'sin the statute aswell, so. K.SA. 82a
25 it was asecond water transfer in state history 25 708b, paragraph (a)(2): Demonstrate to the chief
Page 26 Page 28
1 and the first undercurrent requirements, generally 1 engineer that any proposed change is reasonable
2 what they were proposing with respect to the 2 and will not impair existing rights.
3 changes from municipal -- from irrigation use to 3 BY MR. SCHWALB:
4 municipa. Therewas a presentation by the city 4 Q. Okay. Inthecontext of the Greensburg
5 on -- on what they were seeking to accomplish in 5 meeting, do you recall any sort of conversation or
6 the change and its importance to them. 6 statementsaround impairment of existing rights
7 And then | came back and basically walked 7 that may have occurred?
8 through a summary of the draft proposed approval 8 MR. TRASTER: I'm going to | guess not
9 documents, again stepping through sort of the 9 really object but for the record note that the
10 major provisions of those documents and then had a 10 transcript of the informational meeting on June
11 time of questions and answers, a break, and then 11 214, 2018, isin the record and so it can -- it
12 an opportunity for public comment to be received. 12 sayswhatitis.
13 Q. Okay. You mentioned the major topics 13 MR. SCHWALB: Well get there.
14 there. What arethemajor regulationsor statutes 14 A. So canyou restate the question.
15 herethat you might have touched on? 15 BY MR. SCHWALB:
16  A. Waell, change applications are provided 16 Q. Sure. Doyou recall any discussion of
17 forin K.S.A. 82a-706b that alows water right 17 impairment of existing rightsor any sort of
18 holders to make changes in place of use, point of 18 statementsyou might have made in the Greensburg
19 diversion, or use made of water or any combination 19 meeting?
20 thereof, so obviously the statutory requirements 20 A. Weéll, | did state that no decision had
21 that are provided in 708b and then obviously we 21 been made and that we were getting public inputs
22 havealarge body of regulationsthat arealsoin 22 toensure that the proposed changes that the draft
23 play. 23 proposed documents met statutory requirements, but
24 Q. Okay. 24 there could have been a statement that we believed
25 A. That I'm -- that are also considered that 25 that those documents did meet the requirements of
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Page 29 Page 31
1 82-708b. 1 with thisimpairment languagein this statute?
2 Q. Okay. With respect toimpairment? 2 What isit -- what isit driving towards?
3 A. Withrespect to impairment. 3 MR. OLEEN: | object. | think it calls
4 Q. Isanimpairment viewed, at least by you, 4 for alega conclusion. You may answer.
5 on an annualized basis or over some period of time 5 MR. TRASTER: | object on the-- | don't
6 beyond ayear? 6 understand the question.
7 A. Repest the question again. 7 BY MR. SCHWALB:
8 Q. Okay. Sofrom your perspective when 8 Q. Why areyou looking at impairment for a
9 you're, as chief engineer and you'rethinking 9 change application?
10 about impairment, areyou looking at it over on an 10 A. Well, people are alowed to change their
11 annualized basisor over somelonger period of 11 water rights, place of use, point of version, use
12 time, like when you haveto say an existing right 12 made of water or any combination thereof. That's
13 isimpaired likewhat it says here areyou looking 13 their entitlement under 708b.
14 at it within aoneyear period or something longer 14 Q. Um-hm?
15 thanthat? 15 A. Subject to change being feasible and not
16  A. Waell, with respect to the change 16 interfering with existing water rights, so | need
17 evaluation. 17 to make sure that as we |et people make those
18 Q. Uh-huh? 18 changes.
19 A. Which | assumeisthe context of which -- 19 Q. Um-hm?
20 Q. Yes? 20  A. We'renot creating a problem for
21 A. Because -- because we have to do -- we 21 neighboring existing rights that's not addressed
22 haveto dea with impairment with respect to real- 22 inthe approval.
23 timewater administration. 23 Q. Okay. Areyou looking at senior rights?
24 Q. Uh-huh? 24 A. Weéll, senior rights obviously are the
25 A. That'sadifferent sense of impairment in 25 principa concern but this language says existing
Page 30 Page 32
1 my view than the impairment requirement here. 1 rights.
2 Q. Why isthat different? 2 Q. Which referstowho?
3 A. Waéll, when | make an application, a 3 A. Other water rights besides senior.
4 decision with respect to impairment in anew 4 Q. Sojunior?
5 gpplication or achange, I'm essentially saying am 5 A. Junior.
6 | -- does-- ismy approval ensuring that the 6 Q. Okay. Thank you. The consideration of
7 impairment will not occur, and that includes the 7 senior and junior rightsthat you just referred
8 ahility to administer water rights as needed. 8 to, wasthat described at the meeting in
9 Q. Um-hm? 9 Greensburg or discussed at the meeting in
10 A. Youknow, we approve, for example, 10 Greensburg?
11 surface water rights that -- that have conditions 11 A. | don't recall specifically.
12 initsothat | can curtail that use when it's 12 Q. Okay. Would it help you if | handed you
13 interfering with a senior appropriator. 13 atranscript of the --
14 Q. Okay. 14 A. It might.
15 A. Somy approval includes my ability to 15 Q. Allright. Let'sget thisonein, |
16 administer that right as needed. But to answer 16 think as, arewe up to Exhibit 3?
17 your initial question, you know, we have to look 17 (THEREUPON, the court reporter marked
18 at both, but the principal looking at it | guess 18 Barfield Deposition Exhibit No 3 for
19 with respect to thisimpairment requirement in 19 identification.)
20 82a706b, you know, in a-- in this groundwater 20 BY MR. SCHWALB:
21 decision, the long-term sort of dominates the 21 Q. Sol'll ask you toturn to pagefour,
22 considerations. 22 should be highlighted at the bottom.
23 Q. Okay. Somulti-year? 23 A. Page... thefourth page?
24 A. Multi-year. 24 Q. Sorry. It'sthefourth page of the one
25 Q. Okay. What do you think a palicy ishere 25 you'vegot in front of you. It should be, the
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Page 33 Page 35
1 internal pagination is page 12. 1 Q. Okay. Did you discussthis consideration
2 A. Okay. Okay. 2 of impact on adjacent userswith the cities?
3 Q. Soinessencewhat did you say? 3 MR. TRASTER: Inwhat time frame?
4 MR. TRASTER: I'm going to object -- no, 4  BY MR.SCHWALB:
5 I'mnot. Withdraw the objection. 5 Q. Justin general. | mean, we'vetalked
6 MR. SCHWALB: Okay. 6 about meetings.
7 A. Sol believethe summary is, | mean I'm 7 A. Soareyou asking if | discussed my
8 gpeaking about juniors and senior water rights. 8 impairment analysis with the cities?
9 Seniors are allowed to interfere with juniors or 9 Q. Correct, with juniors, seniors, this
10 juniors cannot interfere with seniors as a general 10 consumptive use assessment.
11 matter. But with respect to achangein 11 A. Youknow, | don't recall any detailed
12 conditions, | have to consider al water rights. 12 discussions of that evaluation. I'm certainly --
13 BY MR. SCHWALB: 13 we had some general discussions, | am sure, along
14 Q. What do you look at when you're 14 theway. A lot of my evaluation of the potential
15 considering all water rights? What arethe-- 15 for impairment came as | waded through the record
16 what arethefactorsthat you -- that you 16 from the public meeting and the various critiques
17 consider? 17 that were received from -- from Doctor Keller and
18 A. To-- | mean!|'mbasicaly try to ensure 18 Balleau Groundwater so | formulated that
19 that the change does not expand use. 19 evaluation largely in that setting.
20 Q. What kind of use? 20 Q. Okay. But nodirect discussions of
21 A. Well, expand use of the water rights. 21 junior impairment with the cities?
22 You know, we speak about consumptive useis a part 22 A. We'vehad alot of discussionsso | can't
23 of that consideration of impairment. 23 say definitively. | just don't recall any
24 Q. Okay. 24 substantive discussions with them on that subject,
25  A. It'snot thewholeof it. | mean, we 25 so.
Page 34 Page 36
1 consider well spacing is, withdraw rates, just the 1 Q. What about within the context of the
2 actual physical condition and I'll -- | have 2 consumptive use?
3 reference to that in the master order in my 3 A. Agan, I'mnot recalling any specific
4 findings with respect to when considering all of 4 discussion that weighed into my decision here.
5 thesefactors, | found that these changes do not 5 Q. Okay. Let'sfocuson consumptive use for
6 -- would not be expected to lead to impairment of 6 alittlebit. What do you look at when you're
7 the neighboring water rights. 7 considering consumptive use? What are some of the
8 Q. Thejunior water rights? 8 data points?
9 A. Well, dl. 9 A. Weéll, we have a body of regulations that
10 Q. All water rights? 10 lays out specifically what we consider in our
11 A. All water rights. 11 consumptive use evaluations.
12 Q. And you mentioned net consumptive use or 12 Q. Okay.
13 just consumptive use? 13 A. Which in the case of changesin use made
14 A. WEell, that's one of the pieces that -- 14 to water looks at the maximum acres that were
15 one of the sets of conditions that allows meto 15 irrigated under a particular water right.
16 get to that conclusion. 16 Q. Um-hm?
17 Q. Okay. What are some of the other 17 A. Timesthe net irrigation requirement for
18 conditionsthat you look at? 18 thecrop that'sirrigated.
19  A. Wel, again, spacing. 19 Q. Okay. Wheredo you get the data for the
20 Q. Um-hm? 20 crop that wasirrigated?
21 A. Is-- maintaining sufficient spacing is 21 A. Weéll, thedefaultiscornin the
22 very critical to reducing, ensuring that there's 22 regulation.
23 not inappropriate interference between wells, 23 Q. Um-hm?
24 pumping rates, again, just the physical -- the 24 A. Sowell use corn, but the regulations do
25 particulars of the physical system. 25 provide for usto consider other cropsif arecord
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Page 37 Page 39
1 demonstrates that there was a crop that was 1 MR. OLEEN: Doesit also have aHays
2 irrigated that was other than corn and had a 2 Bates number, thefirst page?
3 higher consumptive use value. 3 MR. SCHWALB: It does. It's Hays 4907
4 Q. Okay. Wasthat determined here, that 4 through 4911.
5 therewas something higher? 5 MR. BULLER: Yeah. | believe the bottom
6 A. Inmany of the water rights alfalfawas 6 of the -- the bottom -- the KBA Bates number might
7 irrigated. 7 be cut off on some of these pages.
8 Q. Okay. And what wasyour data point? 8 MR. SCHWALB: Oh, on the print-out. Oh,
9 What wasthe evidence supporting that? 9 my apologies.
10 A. Sooneof my staff in Stafford field 10 MR. BULLER: Whichiswhy the Hays Bates
11 office went through the records to determine, you 11 number isaso helpful.
12 know, what was reported. 12 MR. SCHWALB: Okay. Thank you.
13 Q. Um-hm? 13 BY MR. SCHWALB:
14 A. And according to how we do that and she 14 Q. Haveyou had a chanceto review?
15 -- shereviewed the records and determined what 15 A. Generally.
16 thecrop wasin the year of record. 16 Q. Okay. Based on your quick review was
17 Q. Reported by theirrigator? 17 there something other than corn and alfalfa grown
18 A. Correct. 18 in program year 1985?
19 Q. Okay. Did thecitiesprovide any 19 MR. TRASTER: Object to the form of the
20 additional data on this? 20 question aswhat are we talking about when, where
21 A. I'mnot recdling it. 21 and how? | mean, | don't know what we're asking
22 Q. Would it be helpful if | could provide 22 about.
23 you with some of that data? 23 BY MR. SCHWALB:
24 A. Youmight. 24 Q. Within pages 4907, I'm using the Hays
25 Q. Allright. Thisisafederal one. | 25 Batesstampshere, through 4911, isthereany
Page 38 Page 40
1 believethat will be Exhibit 4. Pleasetakea 1 indication that something other than alfalfa or
2 moment to take alook through that. 2 cornwasgrown?
3 (THEREUPON, the court reporter marked 3 A. Justgeneraly?
4 Barfield Deposition Exhibit No 4 for 4 Q. Yes sir?
5 identification.) 5 A. Yeah. | mean there's some wheat
6 BY MR. SCHWALB: 6 indicated, possibly, in some rotation, and
7 Q. | will represent to you that that was 7 afafa. Am answering your question?
8 included as an appendix to one of the change 8 Q. Yes,sr.
9 applications -- well, it hasthe change 9 A. Okay.
10 application that'sthe front page and then asan 10 Q. Thank you. And then on the page with
11 exhibit to that we've cut out someinterweaving 11 HaysBates stamp 4907, at the very bottom do you
12 pagesbut thereisan exhibit therethat shows FSA 12 seethat Section I Operator's Certification, the
13 cropping recordsfrom 1985. 13 bottom left hand corner?
14 MR. OLEEN: Micah, which page did you say 14 A. | believe so.
15 we'relooking at here? 15 Q. Okay. Would you mind reading that into
16 MR. SCHWALB: If you would turn to. 16 therecord?
17 MR. BULLER: Might be helpful to refer to 17 MR. OLEEN: | object to thisline of
18 the Bates number. 18 questioning. | think it's outside the scope of
19 MR. SCHWALB: For sure. Soif you want 19 thislimited deposition. Y ou may answer.
20 to, at the very bottom it's marked KDA2265 and 20  A. Areyou asking meto read the -- attempt
21 it'saReport of Acreage. Andif you look inthe 21 toread the operator's signature?
22 upper left hand corner, it shows a program year of 22 BY MR. SCHWALB:
23 1985, and then beneath that you will see different 23 Q. No, just thecertification language there
24 cropsidentified and the column headers, and that 24 underneath Section I1.
25 continues through Bates stamp 2269. 25  A. Oh. | certify to the best of my
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Page 41 Page 43
1 knowledge and belief that the acreage of crops and 1 MR. OLEEN: Again, renew my objection.
2 land uses listed herein are true and correct. 2 Thisline of questioning is outside the scope as
3 Further, my signature constitutes authority for 3 thisdeposition was limited by the court. Y ou may
4 ASCS personnel to enter my farm for making any 4 answer.
5 program determinations. 5 A. I'mnot certain.
6 Q. Thank you. Did you review these records 6 BY MR. SCHWALB:
7 in connection with processing the change 7 Q. Okay. Now, in connection with putting
8 applications? 8 together this consumptive use analysisyou
9 A. | didn't personally. 9 mentioned theinput of Doctor Keller; isthat
10 Q. Do you know if your staff did? 10 correct?
11 A. Well, I'verelied on my staff to evaluate 11 A. Weéll, he provided his comments and
12 therecords to make these determinations asis 12 suggestions on consumptive use.
13 typicaly done. 13 Q. Okay. Wasthat in theform of areport
14 Q. Um-hm? 14 of somekind?
15 A. Sol relied on that work. 15 A. ltwas.
16 Q. Okay. 16 Q. Did you haveachanceto review that
17 A. | believetheir work is-- was provided 17 report?
18 aspart of the agency record. 18 A, Idid
19 Q. Okay. Sol think wetalked about how 19 Q. Doyou remember if that report showed any
20 thisrecord referstowheat. Doeswheat use more 20 discrepancies between the growing cropsin the
21 water or lesswater to grow than corn? 21 master order and therecordsthat hereviewed?
22 A. Well, it would typically require less. 22 A. He, asl recal, | believe he did believe
23 Often wheat is done as part of rotation with other 23 there were some differences.
24 crops. 24 Q. Okay. Doyou recall what those
25 Q. What about milo? Doesmilo useless 25 differenceswere?
Page 42 Page 44
1 water or morewater than corn or alfalfa? 1 A. | don't recall now.
2 A. My understanding istypicaly less. 2 Q. Would it be helpful if | provided that to
3 Q. Okay. Doyou know if the -- these other 3 you?
4 cropswereaccounted for in the consumptive use 4 A. Iltwould.
5 analysis? 5 Q. Allright. ThisisExhibit 5.
6 A. Well, again, | relied on staff to -- to 6 (THEREUPON, the court reporter marked
7 do this determination pursuant to the normal 7 Barfield Deposition Exhibit No 5 for
8 procedures. 8 identification.)
9 Q. Okay. You mentioned you have a copy of 9 BY MR. SCHWALB:
10 themaster order in front of you. 10 Q. You'reright thereon theright page.
11 A. Um-hm. 11 It'smarked KDA 967 isthetablel'd liketo focus
12 Q. Would you turnto, | believeit'stable 12 onjust for alittlebit and | believe that
13 B? 13 carriesover to KDA 968, so it should just bethe
14 A. TableB? Asinboy? 14 two pagesthere, and the highlighted portionsin
15 Q. I think so. Yep? 15 particular that arehighlighted in yellow. Please
16  A. Doyou know whereitis? 16 takeamoment just toreview that.
17 Q. It hasthegray at thetop there. Right 17 A. Okay.
18 there. Maybethat's, I'm sorry, Appendix B, Table 18 Q. Andthen | believe, just to beclear,
19 1. 19 there'sanotation at the bottom on the second
20 A. Yes. 20 pageof thetable, it saysvaluesin red were
21 Q. Isthereany referencein thistableto 21 assumed. Haveyou had a chancetolook at that?
22 wheat or milo? 22 A. Wél, I'vejust generally perused it. It
23 A. | don't seeany. 23 depends on your question whether | need more time.
24 Q. Okay. Soif there'snowheat or milo 24 Q. Okay. Sol think you'll see at thetop
25 here, what would be thereason for that? 25 of the columns Doctor Keller hasidentified
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Page 45 Page 47
1 different column headers, the circle number, the 1 MR. SCHWALB: I'msorry. Table 1, that
2 number of acresfor GIS. What does GIS stand for? 2 wasin Appendix B to the master order.
3 A. Geographic Information System. 3 A. | don't see anything other than a blank
4 Q. Okay. And then the next column | think 4 for water right 30-44.
5 ischief engineer acres, and asyou go through it 5 BY MR. SCHWALB:
6 kind of describesthe different data pointsthat 6 Q. Okay. Let'sfocuson that onein
7 Doctor Keller waslooking at. Asyou look at this 7 particular. If nothing'stherein that field, is
8 table arethere any differences between what's 8 thereanet consumptive use?
9 labeled chief engineer crop, 1984 FSA crop, metric 9 A. | believe this one may only have
10 Ks, I don't know what that means, 1985 FSA crop, 10 additional rate attached to it or -- there's
11 arethereany differencesthere between what the 11 something unique about this water right that |
12 FSA data showed and what'slisted as chief 12 don't remember the details anymore.
13 engineer crop? 13 Q. Okay.
14 A. There are some differences, yes. 14 A. So.
15 Q. Okay. Arethey the highlighted rows-- 15 Q. Solet'skeep going with this consumptive
16 or, yes, highlighted rows? 16 usequestion. Earlier you testified, if | can
17 MR. TRASTER: I'm going to object to the 17 rephrasejust for a second, that you look at
18 form of the question. These -- these all state -- 18 impairment over a multiyear period for a change
19 the questions are assuming facts not -- withdraw 19 application with respect tojunior users; isthat
20 the objection. 20 correct?
21 A. Yes, there are differences with respect 21 A. Yes.
22 tothehighlighted rows. 22 Q. And areyou also looking at a multiyear
23 BY MR. SCHWALB: 23 period for impairment of senior usersin
24 Q. Okay. 24 connection with a change application?
25 A. In chief engineer crop versus other 25 A. Yeah. We'relooking at isthis going to
Page 46 Page 48
1 records. 1 create aproblem in the long-term future.
2 Q. Okay. Let'sfocusjust for a second on 2 Q. Um-hm. And that tiesto the consumptive
3 circleNo. 15 which | think isthethird 3 use?
4 highlighted row. If you go off to theright there 4 A. Consumptive useisapart of the analysis
5 under 1984 FSA crop, what doesthat say? 5 to essentially reduce the water right to -- as one
6 A. Not farmed. 6 piece to make sure that impairment will not occur.
7 Q. Okay. And then 1985 FSA crop? 7 Q. Okay. Doesthat consumptive use analysis
8 A. N/A, which | assume means not available. 8 account for a changein the cropping or movement
9 Q. Okay. So according to thiswereany 9 of water off the point of diversion in the change
10 fieldsfallow in 1984? 10 application?
11 A. That'swhat would be indicated. 11 A. No. Repeat the question. | didn't
12 Q. Okay. Did you review thistablein 12 follow.
13 connection with your consumptive use analysis? 13 Q. Okay. When you'relooking at the change
14 A. Again, | don't know to what extent staff 14 application and you're thinking about the
15 reviewed thistable. 15 consumptive use over alonger period of time, are
16 Q. Okay. But earlier you testified that the 16 you accounting for the changein cropsthat will
17 Table 1, Exhibit B, just shows corn and alfalfa? 17 begrown after, assuming the change application is
18 MR. OLEEN: Objection. Wherein the 18 approved?
19 table? Maybe you could say which water right 19 A, I'mstill not quite sure what you're
20 we'retalking about. 20 getting at. So here we're looking at a change
21 BY MR. SCHWALB: 21 fromirrigation.
22 Q. Isthereanything other than corn or 22 Q. Um-hm?
23 alfalfaindicated asthe growing crop in any of 23 A. Tosomething else.
24 thesefields? 24 Q. Andtheirrigation accountsfor the crop
25 MR. OLEEN: For which table, please. 25 that wasgrown in the year of perfection?
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Page 49 Page 51
1 A. Correct. 1 right relative to the change application. What
2 Q. Okay. If thecrop will changeat -- 2 about the property rights of the adjacent users?
3 MR. TRASTER: I'm going to object to the 3 MR. OLEEN: Object to the form of the
4 form of the question. Misstates the statute. Go 4 question.
5 ahead. 5 A. Andagain? Askitagain.
6 BY MR.SCHWALB: 6 BY MR. SCHWALB:
7 Q. If thecrop will change, doesthe 7 Q. Okay. You testified earlier that the
8 consumptive use analysis account for that changed 8 water right isa property right and you're looking
9 crop post approval? 9 at the change application?
10 A. Again, I'mjust not following what you're 10 A. Um-hm.
11 asking. 11 Q. Asaproperty right?
12 Q. Okay. We'velooked at corn. We've 12 A. Um-hm.
13 looked at alfalfa. We'velooked at wheat. We've 13 Q. When you're considering the change
14 looked at milo. You testified that crops have 14 application and itsimpact on junior users, they
15 different consumptive uses; isthat correct? 15 havea property right aswell?
16 A. Yes 16  A. Um-hm.
17 Q. Okay. 17 Q. What isthat property right relative to
18  A. That'sright. 18 thechanged application?
19 Q. For landsthat are converted to 19 MR. OLEEN: | again object to the form of
20 grassland, would that have a different consumptive 20 the question. You may answer.
21 use, depending upon what's grown there? Thetype 21 A. Okay. Well again, the senior can
22 of grassand? 22 interfere with the junior's use as a general
23  A. Wéll, wedo not consider the post change 23 matter.
24 use, if that'swhat you're asking. So our 24 BY MR. SCHWALB:
25 consumptive useis designed to -- to provide water 25 Q. Um-hm?
Page 50 Page 52
1 usage for making a change, the ability to change a 1 A. That'swhat our law provides, but | do
2 reasonable quantity of water. Thisisa property 2 need to ensure that the change does not impair
3 right. 3 that junior use.
4 Q. Um-hm? 4 Q. Theexistinguse.
5 A. Andso--andwelook at, you know, 5 A. Theexisting use.
6 certificate represents the maximum they can divert 6 Q. Okay. By engagingin a consumptive use
7 inany calendar year. Welook at the maximum 7 analysis?
8 acresthat was irrigated during the perfection 8 A. Yeah. By the overall termsand
9 period. 9 conditions that are applied, that includes the
10 Q. Um-hm? 10 reduction of consumptive use. That's certainly
11 A. And apply the NIR to it to determine 11 not the only consideration.
12 what's reasonable to change with respect to 12 Q. Okay. Soif they'regrowing alfalfa
13 consumptive use, so. 13 before, there's one consumptive use beforethe
14 Q. Isthat referred to asthe net 14 change application?
15 consumptive use? 15 A. Um-hm.
16  A. | beieveso. 16 Q. And if they're growing alfalfa after,
17 Q. Okay. And so earlier you testified that 17 it's probably the same consumptive use?
18 you don't look at what happens after. 18  A. After achange from irrigation to some
19  A. Yeah. Wenever have. 19 other use?
20 Q. Okay. But your -- you testified earlier 20 Q. Say you havea partial changein the
21 that you're considering impairment on junior users 21 water right on -- on a given -- on a given ranch.
22 over someperiod of time? 22 You'regrowing alfalfa but you're permitting some
23 A. Aswedo the evauation | must find that 23 portion of the water to be taken away and moved
24 itdoesnot impair. That'sright. 24 somewhere else, the consumptive use for the
25 Q. Okay. And you said that it'sa property 25 alfalfathereon the ground would be the same?
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Page 53 Page 55
1 A. For the part that remains? 1 other modelsto develop his specific model?
2 Q. Correct. 2 A. Helooked at past modeling work that had
3 A, | presumeso. 3 been donein the -- in the area as he devel oped
4 Q. Okay. What if they convert it to 4 themodel, but that -- the firm developed, | mean,
5 grasdand? Isthat adifferent consumptive use? 5 it'sitsown model. They obviously looked at all
6 A. We--| don't follow. Wedon't do 6 the previous work as part of their process to
7 changes of that nature. 7 develop the model.
8 Q. Okay. Doesthe model account for any 8 Q. Previouswork within GMD 5?
9 sort of change, all this modeling work that was 9 A. Yeah. Realy abroader area than that.
10 done, achangefromirrigation to a grassand use? 10 Themodel goeswell beyond GMD 5 in terms of
11 A. Well, the modeling work, you're talking 11 geographic extent, so.
12 about the modeling work to support the long 12 Q. What elsedoesit cover?
13 term-- 13 A. It goesto the west a considerable
14 Q. Thenet consumptive use. 14 distance to areas that contribute.
15 A. Now what modeling work -- the modeling 15 Q. So--
16 work that was done was to determine the long-term 16 A. As--
17 vyield of theranch. 17 Q. How far west arewetalking? Tothe
18 Q. Um-hm? 18 extent you know.
19  A. Asaten-year average constraint. 19  A. Notto the state line but well into GMD
20 Q. Um-hm? 20 3. | mean, 50 to 100 miles, | suppose.
21 A. That wasn't directly a consumptive use 21 Q. Soyou'vereviewed thismodel?
22 anaysis. 22 A. Yeah. | waspart of the-- there'sa
23 Q. Butyou did aconsumptive use analysis 23 modeling committee that was established to sort of
24 using the model? 24 provideinput to Balleau as he built the model,
25 A. Wedid. Our consumptive use analysiswas 25 and | was on that modeling committee.
Page 54 Page 56
1 pursuant to our rules. 1 Q. Who else was on that modeling committee?
2 Q. Okay. What about the model? Wasthe 2 A. I'mpretty sure Jeff Lanterman of our
3 model -- use of the model pursuant to your rules? 3 field officewas. | don't recall whether Doctor
4 A. Thegroundwater model? 4 Perkinswas on steff at that point. | was also
5 Q. Yes. 5 part of amodeling committee for a precursor
6 A. The use of the groundwater model was done 6 model, the Min Ark model that the Kansas Geologic
7 to determine the reasonable long-term yield for 7 Survey did for part of the area, so.
8 theranch that | used as alimitation on our 8 Q. Okay. Hasthismodel ever been approved
9 approvals. 9 for usein connection with a change application?
10 Q. Okay. Who helped preparethat model? 10 A. What do you mean by approved for use?
11 A. Well, Burns and McDonnéell's, the cities 11 Q. Isthereany regulation that saysthat
12 consultants. 12 this, thismodel isthe standard that's used to
13 Q. Um-hm? 13 determine groundwater flowsin connection with a
14 A. Did the modeling work. 14 change application?
15 Q. Okay. And wheredid they get theinputs 15 A. Wedon't -- wedon't do that, | guess.
16 for themodel, for their modeling work? 16 Q. Okay. Sotheanswer isno?
17 A. Weél, they used the GMD 5 groundwater 17 A. Well, wedon't doit one way or the
18 model that was developed by Balleau Groundwater. 18 other.
19 Q. Okay. And that -- sorry. Just haveto 19 Q. Okay.
20 get through who's -- where all this comes from. 20 A. I mean.
21 Wheredid Balleau's -- what isthe genesis of 21 Q. Okay.
22 Balleau'smodel? What'sthebasisfor it? 22 A. Wedon't have an approved list of tools.
23 A. Balleau Groundwater developed the model 23 Q. Okay. And there'snot an approved list
24 for GMD 5'suse. 24 of toolsfor change applications?
25 Q. Didherely upon any, to your knowledge, 25  A. Correct.
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1 Q. Okay. Isthereany sort of -- let me 1 identification.)
2 rephrase. 2 BY MR. SCHWALB:
3 What form doesthismodel take? Isit a 3 Q. Pleasetake a second toreview that.
4 written report, isit software? 4 MR. TRASTER: Okay. What are we
5 A. ltissoftware. It'samodel built ona 5 numbering this one?
6 U.S. Geological Survey, has amodeling platform 6 MR. SCHWALB: Six.
7 called MODFLOW that is used extensively in 7 MR. TRASTER: Six?
8 groundwater model development, soitisan 8 MR.KITE: Yes, gir.
9 application of the U.S.G.S. MODFLOW program to 9 A. Okay.
10 this specific hydrogeologic setting. 10 BY MR. SCHWALB:
11 Q. Okay. And Balleau, in consultation with 11 Q. Allright. If you would turn to page two
12 the modeling committee, modified it for this 12 of Exhibit 6 marked KDA3402. Do you see thetwo
13 setting? 13 linesfor Region 9?
14 A. Right. Or built it for this setting. 14 A. Yes
15 Yeah. 15 Q. Okay. Now, alongtheY axisthere, |
16 Q. Isthereany description of how hedid 16 think that saysinches per month recharge; isthat
17 that? 17 correct?
18  A. Certainly. 18 A. Yes.
19 Q. Okay. 19 Q. Andthen alongtheX axis, that says
20  A. Hehasamodeling report. 20 inches per month precipitation; isthat correct?
21 Q. Okay. Haveyou reviewed thismodeling 21 A. That's correct.
22 report? 22 Q. And then we seethetwo Region 9 lines,
23 A. | have. 23 oneof them says post 1970; isthat correct?
24 Q. Doyou recall if thismodeling report 24 A. Yes.
25 accountsfor soil rechargerates? 25 Q. And then another one does not; isthat
Page 58 Page 60
1 A. ltdoes. Yeah. It hasrecharge 1 correct?
2 functions that are functions of soils. 2 A. Thatiscorrect.
3 Q. Okay. Doesit account for soil recharge 3 Q. Theonethat doesn't have post 1970 on
4 rates predevelopment? 4 it, doesthat show alower or a higher rate of
5 A. How do you define predevel opment? 5 rechargebased on thisgraph?
6 Q. Before 1970. 6 A. Soit would have for the same precip a
7 A. | believe so. 7 lower recharge value.
8 Q. Okay. What about post development? 8 Q. Okay. Sofor predevelopment it's showing
9 A. Well, asl recall hedoes. Inthat 9 alower rechargevalue. Isthat --
10 change there's these recharge functions that are 10 A. That'sright.
11 sort of curves, amount of precipitation versus 11 Q. Okay.
12 recharge, and there are changes that he 12 A. Than post development.
13 implemented over time based on land use practice 13 Q. Okay.
14 changes, for example. 14 A. So these conservation practices tend to
15 Q. Okay. So aretheredifferences between 15 hold water and create more recharge.
16 preand post development for rechargerates? 16 Q. Theconservation practicesor the -- what
17 A. Wall, there'schangesover time, so | -- 17 they're-- sorry. Conservation practices post
18 | guessthe answer isyes. 18 development or pre?
19 Q. Okay. Doyou recall seeing, you 19  A. Post development.
20 mentioned thisgraph would it be helpful to have a 20 Q. Okay. They hold morewater?
21 copy of it? 21 A. They--
22 A. Certainly. 22 Q. Inthecrop?
23 Q. Allright. 23 A. They hold more water in the soil and
24 (THEREUPON, the court reporter marked 24 create more recharge.
25 Barfield Deposition Exhibit No 6 for 25 Q. But predevelopment what sort of crops
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1 would bethere? 1 Q. Um-hm?
2 A. Well, as| understand it, alot of this 2 A. To estimate how much recharge getsinto
3 happensto do with land treatment practices on 3 the groundwater system.
4 nonirrigated land. Again, terraces and whatnot 4 Q. Okay. Doyou know if it was used by
5 areput in place to reduce soil erosion. 5 Burnsand McDonnéll?
6 Q. Um-hm? 6 A. Yes.
7 A. But they tend to also retain more 7 Q. Okay. Let'sturntotheBurnsand
8 moisture on the land and enhance recharge. 8 McDonnell report real quick. Did you havea
9 Q. Okay. But earlier you said that these 9 chancetoreview that in advance of this
10 conservation practices post change are not 10 deposition?
11 accounted for; isthat correct? 11 A. Very briefly.
12 A. Weweren't talking about conservation 12 Q. Okay. Doyou recall if theBurnsand
13 practices earlier. 13 McDonnell report says anything about native
14 Q. I'msorry. Grassland isnot accounted 14 grasdand?
15 for, conversion to grassland? 15 A. | don't recall that it does.
16 MR. OLEEN: Object to the form of the 16 Q. I'msorry?
17 question. 17 A. Itdonotrecal that it does.
18 A. Andl guessI'mlost with respect to the 18 Q. Would it be helpful toreview it real
19 context of your earlier discussion but what's your 19 quick?
20 question right now? 20  A. Apparently.
21 BY MR. SCHWALB: 21 Q. Okay. And can we have your copy marked
22 Q. | guessthequestion isthisgraph is 22 asan exhibit, please?
23 showing predevelopment lower rechargerates. The 23 A. Sure.
24 -- and post development, | guess, higher recharge 24 (THEREUPON, the court reporter marked
25 rates. Isit your testimony that the conservation 25 Barfield Deposition Exhibit No 7 for
Page 62 Page 64
1 practicesaregoingtoresult in higher net water 1 identification.)
2 inthesoils? 2 MR. TRASTER: Areyou going to provide
3 MR. TRASTER: I'm going to object to the 3 copies?
4 form of the question and to the line of inquiry 4 MR. SCHWALB: Yep.
5 becausethere's -- there are alot of factors that 5 MR. TRASTER: | wanted a copy of the
6 go into thisthat may or may not be accounted for 6 exhibit that you're going to use.
7 inthe question or on the document, for example, 7 MR. SCHWALB: Let's use the exhibit that
8 recharge post development, you know, there's more 8 1'm going to use then.
9 water, it's not just inches of rain, it'sthat the 9 MR. TRASTER: | mean I'm not -- it may be
10 irrigation water that's being placed on it so -- 10 the same, | don't know.
11 onthere. Soyou can't really -- | would suggest 11 MR. SCHWALB: Mine has highlighting on
12 that it's possible that you can't really correlate 12 it
13 thetwo and | -- and there's no evidence in the 13 MR. TRASTER: Okay. I'dliketo havea
14 record that nineisthe region or the, what do we 14 copy of the version that you're going to ask
15 call it here? That nineis has anything to do 15 about.
16 with the ranch or anything else for that matter, 16 BY MR. SCHWALB:
17 but go ahead. 17 Q. Allright. Pleasetake a moment to
18 MR. SCHWALB: I'll withdraw the question. 18 review that exhibit which ismarked as Exhibit 7.
19 BY MR. SCHWALB: 19 MR. TRASTER: Thisgoing to be 7?
20 Q. Doyou know if this graph was consider ed 20 MR. SCHWALB: 7.
21 in any of the modeling work that was done by your 21 A. What do you want meto review?
22 staff? 22 BY MR. SCHWALB:
23 A. Well, thismodeling work is part of the 23 Q. Just the highlighted portionswithin the
24 model. | mean, thisis-- the model uses these 24 text and then the chartsat theend.
25 recharge curves. 25 MR. TRASTER: While you're doing that,
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1 just for the record, many, in fact most of these 1 depict?
2 exhibitsare just excerpts and portions; they're 2 A. Thoseareirrigation wellsin theregion.
3 not complete documents but they arein the record. 3 Q. Okay. Any distinction between senior or
4 MR. SCHWALB: Correct. 4 junior relativeto the ranch depicted here?
5 MR. TRASTER: And so the full document is 5 A. No.
6 intherecord, but just so we know that. 6 Q. Okay. Towardsthe middle of the graph
7 THE WITNESS: Okay. 7 you'll seethat there are some changesin color.
8 BY MR. SCHWALB: 8 What do those changes depict?
9 Q. Allright. Pleaserefer to KDA 345, the 9 A. So areyou talking about the green dots
10 first page of that exhibit and the highlighted 10 being the proposed municipa well, or something
11 portion. Do you seetherewhereit saysthat the 11 different?
12 revised groundwater model report does not address 12 Q. No. I'mreferring tothegradationsin,
13 thealternative approachesto groundwater 13 | guessit'spurpleor royal blue. What does that
14 modeling? 14 depict?
15 A. Yes. 15 A. Weéll, they're contours that depict the
16 Q. Okay. What doesthat generally refer to 16 differences between the two runs.
17 in your view, the alternative approaches? 17 Q. Okay.
18  A. | wouldguessit principally addresses 18  A. Right. Sofor example, there'sa
19 not reducing recharge. 19 generaly at the boundary of the ranch -- the
20 Q. Not reducing recharge based on what? 20 ranch is depicted with theirregular shape, looks
21 A. Based on Doctor Keller's analysis that 21 like agreen boundary.
22 said recharge would be reduced under native grass. 22 Q. Okay.
23 Q. Thank you. Let'sjump to Figure 6, which 23  A. So, you know, they vary but, you know, on
24 | believeisKDA 368 at the bottom. Areyou 24 the order at the ranch, you know, three tenths of
25 familiar with thisgraphic? 25 afoot, some places half of afoot difference.
Page 66 Page 68
1 A. Yes. 1 Q. Okay.
2 Q. Okay. What doesthis graphic depict? 2 A. Someplacesless.
3 A. Soitdepictsthe differencein 3 Q. Adifferencein what?
4 groundwater levelsin the aquifer, as modeled, 4 A. Differencein the water levels between
5 between Scenario 1, which was sort of the historic 5 thetwo runs.
6 pumping, irrigation pumping, and Scenario 2 which 6 Q. Okay.
7 wastheirrigation pumping at 4,800 acre foot per 7 A. Irrigation, baseline and the municipal
8 year. 8 maximum.
9 Q. Which isthe proposed pumping rate for 9 Q. Solesswater based on municipal use?
10 thecity'schange application? 10 A. Thewater levels are, you know, three
11 A. That'sthe-- 11 tenths of afoot less at the end of the 17-year
12 Q. Or theTYRA limitation. 12 simulation.
13 MR. TRASTER: Object to the form of the 13 Q. Okay.
14 question. 14 A. Or however -- yes. At the end of the
15 A. Right. That'sthe limitation that we've 15 simulation.
16 -- the ten-year limitation that would be placed on 16 Q. Allright. Let'sjump to the next page.
17 diversions. 17 That would be KDA 371 depicted as Figure 9. What
18 MR. TRASTER: That's the quantity, not 18 isthisgraphic describing or depicting?
19 therate. 19  A. Again,it'ssimilar but at different
20 THE WITNESS: The quantity, yes. 20 runs, soit's subtracting the water level contours
21 BY MR. SCHWALB: 21 attheend of 51 yearsin this case, between a
22 Q. Allright. Onthisgraphicarethere 22 historic baseline that repeated the '91 to 2007
23 littleblue dotsthere? 23 record for irrigation three times, versus the
24 A. Therearelittle blue dots, yes. 24 irrigation -- | mean versus the municipal 4,800
25 Q. Okay. What dothoselittle blue dots 25 maximum aswell. Again showing the differencein
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1 head between -- that exists between those two 1 you theoverall trend for thelight blue, the
2 model runs at the end of the 51 year simulation. 2 modeled recharge?
3 THE REPORTER: 51 year? 3 A. Thereisnoline.
4 THE WITNESS: 51 year simulation. 4 Q. Okay. Butthelinesthat are depicted,
5 BY MR. SCHWALB: 5 aretheseanchored to yearsalong the X axis?
6 Q. With respect to the blue dots that also 6 A. They are.
7 appear on thisgraphic. 7 Q. Okay. Did you discussthiswith Burns
8 A. Um-hm. 8 and Mac?
9 Q. Arethey being shown as getting less 9 MR. TRASTER: Discusswhat?
10 water or isit stablewith no change? 10 BY MR. SCHWALB:
11 A. WEell, it shows the differencein head, 11 Q. Thisgraph.
12 thedifferencein level being, again, on the order 12 A. Weéll, | don't remember specifically
13 of four tenths of afoot or less different at the 13 discussing this graphic with them. We had a
14 end of the 51 year simulation, so it'sa-- it's 14 number of discussions with respect to what model
15 how deep isthe water. It's not getting to how 15 run should be done as part of the overall
16 much water they can take. 16 evaluation, including the drought scenario.
17 Q. Okay. 17 Q. Okay. Let'stalk about the drought
18  A. Butit'savery smal difference. 18 scenario just for aminute. During droughts, in
19 Q. But thereisadifference between 19 your experience do farmerspump moreor less?
20 historic pumping versus proposed pumping depicted 20  A. They pump morewhenit'sdry.
21 here? 21 Q. Okay. What about --
22 A. By these very small amounts. 22 A. Inageneral matter. Asagenera
23 Q. Okay. 23 matter.
24 A. My characterization. 24 Q. What about municipalities?
25 Q. That'sfine. Let'sjump down to Figure 25 A. They would as well.
Page 70 Page 72
1 12 whichislabeled KDA 374. What doesthis 1 Q. Okay. Thank you.
2 depict? 2 A. Asagenera matter.
3 A. Soagain, similar overall graphic. This 3 Q. Okay. Allright.
4 islooking at a differencein runs. 4 THE REPORTER: Areyou at a good spot for
5 Q. Andthere'sadark blueline. What does 5 abreak?
6 that depict? 6 MR. SCHWALB: | suream. Why don't we
7 A. | think the dark blue lineisthe Ark 7 take abreak and everybody can tend to their
8 River. Isthat the one you're talking about? 8 business or take cough medicine or anything along
9 Q. Oh,I'm sorry. We'relooking at 9 thoselines.
10 different things, 374 at the very bottom, Figure 10 (THEREUPON, arecess was taken.)
11 12. 11 BY MR. SCHWALB:
12 A. Right. Okay. So strike what | was 12 Q. Allright. Weare-- everybody ready?
13 saying amoment ago. | waslooking at the wrong 13 Okay. Weareback on therecord in Water PACK
14 graphic. So Figure 12 isagain from the Burns and 14 vs.thedeponent. 1'd liketo come back tothe
15 Mac model and it's depicting the amount of pumping 15 exhibit that we werejust reviewing which |
16 inthetwo different runs. No, I'm sorry. It's 16 believeis Exhibit 7, the Burnsand McDonnell
17 depicting rechargein light blue and then the 17 report, and I'd liketo call your attention, Mr.
18 pumping for this drought simulation run, Scenario 18 Barfield, to, again, that highlighting on the
19 6. 19 first page, but just beneath it there'salist of
20 Q. Doesthelight bluelineever fall 20 numbered paragraphshere. Thefirst onerefersto
21 underneath thedark blueline? 21 4,800 acrefeet of municipal pumping doesit not?
22 A. Certainly at -- it does oncein awhile 22 A. Yes.
23 but during the drought simulation throughout most 23 Q. Okay. Can you describethe -- why that
24 of the period. 24 number isused herein thisreport?
25 Q. Isthereany averaging linethat shows 25 A. Weéll, 4,800 acre feet isthe -- isthe

fppme Bigas

Reporting
Service. Inc.

TECHNOLOGY SPECIALISTS IN TODAY'S LITIGATION

800 E. 1% Street N.
Suite 305

Wichita, KS 67202
316-201-1612

5111 SW 21# Street
Topeka, KS 66604
785-273-3063
WwWw.appinobigegs.com

6420 W 95 Street

Suite 101

Overland Park, KS 66212
913-383-1131




1/28/2020 19 (73 - 76)
DAVID BARFIELD, P.E.
Page 73 Page 75

1 average use that's allowed pursuant to the ten- 1 Q. And then there'san additional

2 year limitation of 48,000 acre feet in aten year 2 requirement, the TYRA, that'sdropping it to

3 period. 3 4,800?

4 Q. Okay. Can you expound upon that ten-year 4 A, That's-- that'salimitation that's

5 rollingaveragel think ishow it'sreferred toin 5 imposed by the -- by what | approved.

6 themaster order? 6 Q. Okay.

7 A. What do you want to know about it 7 A. Yes.

8 gpecificaly? 8 Q. Sothere's-- you approved, or you

9 Q. What'sthe-- what istherationale for 9 contingently approved?

10 includingthat in the order? 10 A. Contingently approved, yes.

11 MR. TRASTER: Let'sgo off the record for 11 Q. Okay. Soyou went from 7,600 acres feet
12 asecond. 12 on an annualized basisto arolling aver age of
13 (THEREUPON, an off the record discussion 13 4,800?

14 washeld.) 14 A. Wwél,right.

15 BY MR. SCHWALB: 15 MR. TRASTER: Object to the form of the
16 Q. Allright. We'reback on therecord and 16 question.

17 | wasjust asking about therationale behind the 17 A. Onanannud basisthey can use the

18 4,800 acrefoot ten year rolling averagethat'sin 18 consumptive use determination, the 6,756.

19 themaster order. 19 BY MR. SCHWALB:

20 A. Right. So, and again, there'sa 20 Q. Okay.

21 significant section in the master order with 21 A. Inany year or sequence of years, but

22 respect to the TYRA limitation, ten year rolling 22 it'sfurther limited by the 48,000 acre feet

23 average, rolling aggregate limitation and what it 23 limitation over ten years.

24 isandwhy itis. It'sunique to these change 24 Q. Okay. Why alimitation of 4,800 acre
25 approvals. Dueto the unique nature of the change 25 feet per year, therolling average?

Page 74 Page 76

1 approvals| required the cities to use the model 1 A. Weéll, therationale | used to require

2 to determine the long-term yield of the ranch and 2 thisisthat the change must be reasonable and so

3 tolimit it, their use, to that long-term amount. 3 -- and again the city didn't -- citiesdidn't

4 Q. Initially they wanted a higher amount; is 4 completely agree with this but were willing to

5 that correct? 5 agreetoit, that it wasn't reasonable to approve

6 A. Well, they would have chosen not to have 6 more than they could take out of the ranch long

7 thislimitation, but to only be constrained by the 7 term.

8 consumptive use determination. 8 Q. Okay. So doesthe 4,800 result from the

9 Q. Did they initially ask for something 9 model?

10 above 7,000 acre feet though? 10 A. Itisfromthe modeling analysis, yes.

11 MR. OLEEN: Sorry to interrupt. Could 11 Q. Okay. And sotheinitial request, just
12 you--doyoumeanasa-- asaTYRA limitation 12 tobeclear, wasfor 7,600 acre feet, the 4,800 is
13 figure or amaximum annual authorized quantity 13 written by themodel. Isthat a big difference,
14 figure. 14 the 7,600 to 4,800?

15 MR. SCHWALB: Maximum authorized annual 15 MR. TRASTER: Object to the form of the
16 quantity. 16 question.

17 A. I'mlooking to this summary document that 17  A. I'dsay it'ssignificant, yes.

18 we used for the public meeting. So the cities 18 BY MR. SCHWALB:

19 originally asked for 7,640 seven acre feet of 19 Q. Okay. Isit almost half of theoriginal
20 water to be changed from municipal useto 20 amount?

21 irrigation use, so they later amended their 21 A. Weéll, it's somewhat more than half.

22 request and now asked for 6,756.3 acre feet. 22 Q. It'stwo-thirds maybe?

23 BY MR. SCHWALB: 23  A. That would be closer.

24 Q. Okay. That'son an annual basis? 24 Q. Okay. Theoriginal 7,600 number, was
25 A. Onanannua basis, yes. 25 that driven off of the model?
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1 A. That's essentially the authorized 1 subparagraph. It refersto methodsset forthin
2 quantity. 2 subsection (A) and it saysif the methods set
3 Q. Okay. 3 forth in subsection (A) produce an authorized
4 A. The sum of the authorized quantity. 4 annual quantity of water which appearsto be
5 Q. Okay. But till it'sa pretty big 5 unrealistic, and could result in impair ment of
6 difference? 6 other water rights, the chief engineer shall make
7 A. Yes. 7 asite specific net consumptive use analysisto
8 Q. Okay. Sowhy no site specific analysis 8 determinethe quantity of water which was actually
9 with that big of a difference? 9 beneficially consumed under the water right. Is
10 MR. TRASTER: Object to the form of the 10 that an accurate restatement?
11 question. Misstates facts not in evidence. 11 A. | think you read it well.
12 BY MR. SCHWALB: 12 Q. Thank you. So let'sfocuson theword
13 Q. | think the master order ispart of the 13 unredlistic here. Theinitial request from the
14 record solet'sjust refer to that. 14 citieswasfor 7,600 per year?
15 A. Well, | think the modeling analysis was 15 MR. TRASTER: Objection. Statesfacts
16 site specific in terms of what does the model say 16 not in evidence.
17 about the terms and conditions under which this 17 BY MR. SCHWALB:
18 approval was granted and how would that affect the 18 Q. Over 7,600 acre feet which isreferenced
19 ranch and itsimmediate vicinity. 19 in themaster order isit not?
20 Q. Butyour regulations contemplate asite 20  A. Their origina request? It may be.
21 gpecific analysis, do they not, for change 21 Q. Okay. And the TYRA limitation, also
22 applications? If there's-- if you get 22 defined in the master order, limitswithdrawalsto
23 unreasonable numbers? 23 arolling average of 4,800 acre feet per year does
24  A. Soyou'respesking, | mean you're 24 it not?
25 gpeaking to specifically to the consumptive use 25 A. Itdoes.
Page 78 Page 80
1 pieceof thisanalysis, right? 1 Q. Okay. Isthat -- and you testified
2 Q. Yep. 2 earlier that the, | believetheinitial request
3 A. Andit alowsfor asite specific 3 was based on modeling of net consumptive use; is
4 determination under certain conditions. 4 that correct?
5 Q. Okay. And what arethose conditions? 5 A. Theinitial request of 7,600? | don't --
6 A. WEell, | wonder if we can go to the 6 Q. Isthat wrong?
7 regulation. I've got acopy of it hereif you 7 A. | don't have any knowledge it was based
8 don't already have it as an exhibit. 8 on modeling?
9 Q. | don't think we'veentered it into the 9 Q. Okay. What about the 4,800 acre feet?
10 record here, but let me seeif |'ve got a couple 10 Isthat based on modeling?
11 here. 11 A. ltis
12 MR. OLEEN: Off the record. 12 Q. Okay. And that'ssubstantially lower
13 (THEREUPON, an off the record discussion 13 than 7,600 acre feet?
14 was held; WHEREUPON, the court reporter marked 14 A. ltislower.
15 Barfield Deposition Exhibit No 8 for 15 Q. Isthat an unrealistic difference?
16 identification.) 16  A. Idon't-- I don't know what you're
17 BY MR. SCHWALB: 17 asking.
18 Q. And| believeit's5-5-9(c) that gets 18 Q. Isitahugedifference?
19 intotheauthorized annual quantity. Doesthat 19  A. Wevesad it'sasignificant difference.
20 section usetheword unrealistic? 20 Q. Okay. Intermsof, let'sjump to the
21 A. Just give me amoment to review. 21 next part of thisregulation whereit says: And
22 Q. Sure 22 could result in impairment of other water rights.
23  A. Okay. Okay. Sowhat was your question? 23 You testified earlier that you're assessing
24 Q. Allright. Within 5-5-9(c), and | think 24 impairment of seniorsand juniors, correct?
25 it'ssubparagraph -- no, it doesn't have a 25  A. Withrespect to the changein -- with
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1 respect to the change, yes. 1 Q. Thank you.
2 Q. With respect to the change. Okay. 2 A. Butthat doesn't follow to areduced
3 Referring back tothe Burnsand Mac report which | 3 ability to pump. | mean, that's what an aquifer,
4 believeis Exhibit 7? 4 that's the benefit of an aquifer versus a surface
5 A. That's correct. 5 water system. There's significant storage by
6 Q. Figure®6, | believe. That figure shows 6 which they can continue to operate.
7 surrounding water usersoutside the boundaries of 7 Q. Did you make any specific findings of
8 theranch getting lesswater over time doesit 8 fact asto specific junior usersin that regard?
9 not? 9 A. Not to specific junior users but
10 A. No. It showsthat there's on the order 10 certainly they're findings with respect to this
11 of atenth of afoot to athird of -- to three 11 modeling demonstrating that the neighboring water
12 tenths of afoot of difference in elevation in the 12 rightsare not impaired.
13 aquifer. | wouldn't expect that small difference 13 Q. With respect tothejunior users?
14 to produce anything but a de minimus reduction in 14 A. Well, with respect to all users.
15 what they can pump. 15 Q. Okay. And your staff specifically
16 Q. Over that period of time? 16 examined whether or not this proposed change
17 A. Yes 17 application would impact junior users?
18 Q. Okay. Jumping back down to Figure 12in 18  A. Waéll, the modeling work assesses the
19 that samereport, thisisthe smulated recharge 19 degree to which, you know, the -- what are the
20 rate. Thoselight blue linesthere show reduced 20 impacts of the change.
21 rechargerelativeto operations do they not? 21 Q. Right.
22 A. Yes. And throughout there's reduced 22 A. Tothearea
23 recharge. 23 Q. Okay.
24 Q. Okay. Soif there'sreduced recharge 24 A. That'swhat these maps demonstratein my
25 during drought. What about theyearsprior to 25 view. Thereis-- the change does not have any
Page 82 Page 84
1 that? Areyou seeing reduced rechargethere? 1 appreciable effect on the neighboring water
2 A. No. 2 rights.
3 Q. What doesthelight blueline show then? 3 Q. Okay.
4 A. Waél, it goes up and down with the normal 4 A. Whichiswhat we're after.
5 variation in precip. 5 Q. Wasthat modeling work provided to the
6 Q. Okay. Arethereany dropsbelow the dark 6 public, the actual model, after that report is
7 bluelineof that light blueline? 7 based upon for Exhibit 7, | believe, the November
8 A. There are some minor ones, but yes. 8 28 Burnsand McDonnell report?
9 Q. Okay. Sothere'smodeled recharge 9 A. Themodeling report was posted on our
10 falling below, based on modeled precip and 10 website, the modeling files were provided to GMD 5
11 operation of thewell field? 11 and Water PACK.
12 A. Yes. And many, many years of 12 Q. When werethose provided to GMD 5 and
13 dignificantly more. 13 Water PACK?
14 Q. Um-hm. Sointhoseyearswhereit's 14 A. | don't havethat datein front of me but
15 dropping, arejunior usersseeing morereturn 15 thereisatransmittal letter that we found.
16 flowsor fewer? 16 Before-- well, actualy it may be on our website
17 A. Saythat again. 17 here. Just asecond. Well, we posted the model
18 Q. Intheyearsbelow thedark blueline-- 18 report in February of 2018. | guess| don't see,
19 A, Um-hm. 19 but | know we found in our records when we sent a
20 Q. --dothejunior users, based on this 20 thumb drive with the model data filesto both GMD
21 model, or thisfigure, | should say, see more 21 5andtoWater PACK. It was certainly well before
22 rechargeor less? 22 the public meeting that we had to allow them to
23 A. Less. 23 review those, and in fact Balleau did that review
24 Q. Morereturn flowsor less? 24 and found some minor -- minor problems with the
25  A. Lessreturnflows. 25 model as aresult of their review.
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1 Q. Okay. Sothere'sathumb drive provided 1 those two entities.
2 tothedistrict, GMD 5? 2 MR. TRASTER: For the record, attached to
3 A. Correct. 3 the Hays response, one of the Hays briefs, isa
4 Q. Prior tothe Greensburg meeting? 4 March 9, 2018, letter addressed to the GMD signed
5 A. Yes 5 --which you signed, it's Exhibit 7, and it says
6 Q. The Greensburg meeting occurson June 6 with thisletter I'm also sending one USB drive to
7 21st, 2018, correct? 7 Richard Wenstrom. There were two sent to the GMD.
8 A. Correct. 8 That's March 9th, 2018.
9 Q. And then thereisinput from the GMD 9 THE WITNESS: Okay. So that wasthe
10 received, | believeyou testified earlier, August 10 model?
11 30th of '18? 11 MR. TRASTER: And that's the original
12 A. Correct. 12 model, not the revised model, but that'sin the
13 Q. And then revised input from the GMD on 13 court file.
14 September 14th of 2018? 14 A. Okay. Sothe USB was before the public
15 A. | believethat'swhat | said, yes. 15 meeting.
16 Q. Okay. Did that revised input result to 16 BY MR. SCHWALB:
17 in any changesto the modeling work? 17 Q. Doeswhat Mr. Traster just said conform
18 A. Itdid. 18 toyour recollection of what happened more or
19 Q. Okay. And did that -- did those changes 19 less?
20 tothemodeling work result in thisreport from 20  A. Ithelpsmy recollection of what
21 Burnsand McDonnell? 21 happened, so yes, we sent athumb drive before the
22 A. Therevised report, yes. 22 meeting with the model.
23 Q. What'sthedate of that revised report, 23 Q. Okay.
24 if you don't mind me asking? 24 A. | guess| would have expected we would
25  A. September 24, 2018. 25 have sent the final model to them aswell in the
Page 86 Page 88
1 Q. Okay. Wasthereany provision of their 1 sameway but | don't -- | may be remembering
2 adjustmentsto the model to the public, to the GMD 2 wrong, so.
3 or to-- well, let'sjust focus on the public 3 Q. Allright. Sodoesall modificationsto
4 first. 4 themodel appear in the administrativerecord?
5 A. Sowhat wasthe question? 5 A. I'mnot certain.
6 Q. They dotheanalysisand reproducethe 6 Q. What about the model runs? Do those
7 report on September 28th you said? 7 appear in the administrative record?
8 A. Yes. 8 MR. OLEEN: | would object to the form.
9 Q. And then they do that based upon 9 What do you mean by appear?
10 modificationsto the model. Werethe 10 BY MR. SCHWALB:
11 modificationsto the model provided to the public? 11 Q. Arethemodel runsin the administrative
12 A. Not to my knowledge. We would haveif it 12 record post the Greensburg meeting?
13 had been requested. 13 MR. OLEEN: Like actual model
14 Q. Okay. Werethey provided to the GMD? 14 mathematical equations, reports about such, which?
15 A. | believethey were. Again, | didn't go 15 BY MR. SCHWALB:
16 back to the records but I'm fairly sure that we 16 Q. And adjustmentsto the model that were
17 provided it both before the public meeting and the 17 made after the Greensburg meeting. Do those
18 fina model aswell. 18 appear in the administrativerecord outside of the
19 Q. Okay. Werethey provided to Water PACK? 19 Burnsand McDonnell report?
20  A. They wereoffered to Water PACK. Again, 20 MR. TRASTER: | didn't hear the response.
21 | remember sending the thumb drive to both. 21 What -- you asked about model runs or reports. |
22 Q. Beforethe Greensburg meeting? 22 mean but what are you asking about?
23 A. Youknow, my recollection may not be 23 MR. SCHWALB: | want to know if the model
24 right. It may have been after and the before 24 runs, the adjusted model runs undertaken by Burns
25 might have been from Burns and Mac straight to 25 and Mac, not the report, but the model runs appear

fppme Bigas

Reporting
Service. Inc.

TECHNOLOGY SPECIALISTS IN TODAY'S LITIGATION

800 E. 1% Street N.
Suite 305

Wichita, KS 67202
316-201-1612

5111 SW 21# Street
Topeka, KS 66604
785-273-3063
WwWw.appinobigegs.com

6420 W 95 Street

Suite 101

Overland Park, KS 66212
913-383-1131




1/28/2020 23 (89 - 92)
DAVID BARFIELD, P.E.
Page 89 Page 91
1 inthe administrative record? 1 related filesthat would allow you to see what
2 MR. TRASTER: What form do the model runs 2 changesthey madeto the model?
3 take? | mean what isit that you're asking? | 3 A. SolI'msorry. Repeat that question
4 mean that's -- | don't know what you mean by model 4 again. Sorry.
5 runs. Areyou asking about the software itself or 5 Q. Isthereanything on that thumb drive
6 areyou talking about, | mean, what is amodel 6 that shows how they produce thoseresults, either
7 run? That's, | guess|'m having alittle problem 7 intheform of changesto the model or any other
8 understanding what you're asking about. 8 formsof instruction, that describe adjustments
9 MR. SCHWALB: Sure. Let meclarify. 9 madetothemodel toyield those results?
10 BY MR. SCHWALB: 10 A. Right. Sothere's-- that thumb drive
11 Q. The specific adjustmentsto the model 11 had everything that somebody who had MODFLOW, a
12 that were made within the software and the 12 modeler who has MODFLOW, needs to replicate the
13 gpecific resultstherefrom, not thereports, but 13 runsthat the cities did to support the
14 theresults, do those modifications and results 14 gpplication. So, you know, there's a set of data
15 appear in therecord outside of the Burnsand Mac 15 filesand they include -- they include data files,
16 report? 16 they include configuration files that specify what
17 MR. TRASTER: But what form? | mean 17 model runs and what boundary conditions,
18 results. What -- what are you asking about? Are 18 everything it takes to take MODFLOW and produce
19 you asking about the model document itself? Are 19 themodel runs, that's what's on that USB drive
20 you -- | mean the results, how are results 20 that | caused to be delivered to GMD 5 and Water
21 reported other than in the report. And I'm really 21 PACK.
22 asking. I'm not trying to play games, here. 22 Q. Okay. So configuration filesare on
23 MR. SCHWALB: Sure. 23 that?
24 MR. TRASTER: Because| don't -- I'm not 24 A. That'sright.
25 surewhat the, you know, what their answer isto 25 Q. Okay. After that isdelivered thereare
Page 90 Page 92
1 that question but | -- we need to get -- have a 1 adjustments made to the model by Burnsand Mac,
2 clear question on the table so that he can -- he 2 correct?
3 probably knows ahell of alot more, excuse me, he 3 A. Therewere some minor adjustments that
4 probably knows alittle bit more about the 4 were made as aresult of the Balleau Groundwater's
5 modeling than we do. 5 review. They found some minor errorsin the
6 MR. SCHWALB: Fair enough. Let me 6 model.
7 rephrase. 7 Q. Okay.
8 BY MR. SCHWALB: 8 A. That were made that actually benefitted
9 Q. Wehaveathumb drive, accordingto Mr. 9 thecities. It actually madetheir case alittle
10 Traster, from March that has a data set? 10 stronger, but right, there was a -- there were
11 MR. TRASTER: Object to the form of the 11 some errors that were corrected subsequent.
12 question. It's not according to me, it's 12 Q. Sowhen you correct errorswithin MODFLOW
13 according to the document that's attached to the 13 doesthat require changing the configuration
14 --toa-- | meanit'sthe document. I'm not -- 14 files?
15 | didn't sign the document, | just provided it. 15 A. It did require changing some of those
16  BY MR.SCHWALB: 16 files.
17 Q. Wehaveathumb drivethat goes out from 17 Q. Werethose change configuration files
18 you in March of '18, correct? 18 provided to Water PACK or any of the surrounding
19 A. Yes. 19 users?
20 Q. That thumb drive haswhat on it? 20 A. AndI'mnot certain. | can't -- | would
21 A. Soit hasthe model datafiles, the input 21 think we would have -- we would have certainly
22 filesthat are necessary to run the MODFLOW model 22 made them available. I'm not certain if we did or
23 to produce the outputs of the model runs that 23 didn'.
24 Burns and Mac devel oped. 24 Q. Okay. Arethereany rulesthat you're
25 Q. Okay. And a configuration or other 25 aware of that govern adjustmentsto thismodel
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1 that are promulgated by DWR? 1 consumptive use analysis. Again, staff reviewed
2 A. Wedon't have any such rules. 2 that and determined the consumptive use
3 Q. Okay. 3 appropriate from our rules.
4 A. Wecertainly would have provided the 4 Q. Sotheydid an initial review?
5 model runsto anyone requesting them. 5 A. I'msurethey did. I'm not sure to what
6 Q. Okay. | want to comeback to some of the 6 extent they relied on that information submitted
7 original modeling work. Just give me one second, 7 asopposed to just applying the rules.
8 here. Earlier you referred to a series of 8 Q. Okay. Doesthat initial review appear in
9 meetingsthat occurred between you and the cities 9 theadministrativerecord to your knowledge?
10 and their representatives; isthat correct? 10 A. Our administrative review of their --
11 A. That's correct. 11 Q. Did your internal review of the
12 Q. Okay. Isthereany documentation of 12 consumptive, theinitial consumptive use analysis,
13 these meetings? 13 doesthat appear in the administrativerecord for
14 A. A couple of the meetings resulted in 14 thiscase?
15 letters from me to the cities summarizing some of 15 A. Weéll, they're -- the work of Elizabeth
16 theissuesthat wereraised and sort of a path 16 Fitch to sort of determine the acres and cropping
17 forward with respect to those issues. 17 isinthe administrative record. The result of
18 Q. Okay. Wasthere any correspondence 18 the consumptive use determination by water right
19 relating to the documentsthat were exchanged by 19 isasointherecord.
20 thecitiesand DWR? Change applications, models? 20 Q. But that specificinitial analysis, is
21 A. Well, there's certainly some as they 21 that in theadministrativerecord to your
22 transmitted a new set of change applications, 22 knowledge?
23 those are documented in the records. 23 A. Which? The one the applicant provided?
24 Q. Okay. 24 Q. Theinitial -- correct.
25 A. But. 25 A. Waél, if it's part of the applications,
Page 94 Page 96
1 Q. Asthose change applications camein, 1 which | think it was, it is.
2 what'd you do with them? 2 Q. Your internal review though?
3  A. Physicaly? 3 A. Oh,I'msorry. Ourinternd review of
4 Q. No, just what'syour processfor handling 4 what they provided.
5 them? 5 Q. Initially?
6 A. WEell, the attorney who is head of our 6 A. Not to my knowledge.
7 change application unit keeps, keeps a box of 7 Q. Okay. Did you rely on that while
8 them. There'sabox of the various ones that he's 8 processing the applications?
9 sort of the custodian of those records asiit's 9 A. | don'tthink wedid. Again, | think we
10 shepherded through the processes. 10 did the determination of acres, appropriated
11 Q. Okay. 11 cropping, and then applied the rule.
12 A. Sowealso -- again, we developed, at a 12 Q. Okay. Did theinitial consumptive use
13 stage when the public was getting interested and 13 analysisrequireany -- did that trandateinto
14 we had a -- we were moving forward a decision, we 14 themodel in any way or any of the modeling work?
15 developed awebsite where we scanned pertinent 15 A. Not to my knowledge.
16 information and made them available to the public, 16 Q. Okay. Did Burnsand Mac changethe
17 so those three sets of applications are posted 17 modeling analysisduring the cour se of this
18 there. 18 proceeding morethan once?
19 Q. Okay. Within those applicationswas 19  A. Wael, we met with them multiple times, as
20 thereaconsumptive useanalysis? Theinitial 20 isintherecord, to frame the modeling analysis,
21 applications? 21 socertainly it developed over time.
22 A. | believethere was. 22 Q. Okay. Doesthe modeing analysis account
23 Q. Okay. Did anyone complete areview of 23 for the specific soil types and conditions at the
24 that consumptive use analysis? 24 ranch?
25 A. We--|didn't personally do the 25  A. Soil typesand what?
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1 Q. Soil typesand conditions. 1 did not change.
2 A. Soil types? 2 Q. Okay.
3 Q. Yeah. 3 A. Inan appreciable way so it didn't affect
4 A. Well, | mean Burns and Mac used Balleau's 4 thefina version. The revised modeling didn't
5 modeling which has the soil typesthat are 5 changetheresultsin thefina order.
6 indicated on that map we looked at alittle bit 6 Q. Understood. Sothusfar we havethe
7 ago. 7 draft order and thefinal order. Werethere other
8 Q. Doesit get down to specific -- well, let 8 versionsof the order that wereworked on by your
9 merephrase. What isthelevel of detail that it 9 office?
10 getsdown toin termsof feet or acres? What's 10 MR. TRASTER: Worked on by what?
11 thecell level? 11 MR. SCHWALB: By his office.
12 A. | believethey're amile square. 12 A. Yes. Therewere other versions.
13 Q. They'reamilesquare? 13 BY MR. SCHWALB:
14 A. | believe. 14 Q. Do you have a sense of how many?
15 Q. Okay. And that would account for the 15 A. No. | mean -- no, | don't know.
16 soil types? 16 Q. Okay. Whodrafted thefirst version of
17 A. That'sthelevel at which they determined 17 themaster order?
18 it. 18 MR. BULLER: Counsel, can you identify
19 Q. Okay. Let'sswitch gearsjust alittle 19 which topic under the court's order that you're
20 bit here. This-- thismodel feedsthe master 20 currently covering?
21 order and helpsyou reach conclusionsin that 21 MR. SCHWALB: | amontopicsEandF, E
22 master order, correct? 22 asinecho, Fasin foxtrot.
23 MR. OLEEN: Object. Could you please 23 BY MR. SCHWALB:
24 clarify which model perhaps? 24 Q. Whodrafted thefirst version of the
25 MR. SCHWALB: I'm sorry. Sure. 25 order?
Page 98 Page 100
1 BY MR. SCHWALB: 1 A Mr. Traster.
2 Q. Thefinal model referenced in the 2 Q. Canyou tell meabout the -- why did Mr.
3 September 28th, | think, 2018, revised Burnsand 3 Traster draft thefirst version of the order?
4 McDonnell report, did that serveasan input to 4  A. Waéll, heoffered at apoint intimeto --
5 the master order? 5 to provide adraft for usto review, so it was
6 A. It certainly informed portions of the 6 partialy just economy of state resources for him
7 master order, yes. 7 toprovideinitia draft. Thisisapretty unique
8 Q. Thefinal master order? 8 set of circumstances and the city needed some
9 A. Yes. 9 uniquethings. It's preparing the way for awater
10 Q. Okay. Did prior versions of the Burns 10 transfer process later on where the city hasa
11 and Mac model inform the draft master order that 11 burden so, you know, they wanted to help sort of
12 wasinitially released to the GMD? 12 shape the document in terms of what -- what they
13 A. WEell, the version that informed it was 13 needed to meet their client's needs and all the
14 the model report -- what was the -- so we posted 14 processes that they would have to go through. So
15 amodel report February 19, 2018, of their earlier 15 some very unigue circumstances.
16 work which is essentially the same model, the same 16 Q. Istheversion that Mr. Traster drafted
17 model runs except for this minor correction that 17 in theadministrativerecord?
18 wasdone. 18 A. No.
19 Q. Um-hm? 19 Q. Okay. Would you be ableto providethat
20  A. Sothat'stheversion of the model that 20 tous--isitinyour records?
21 -- that's reported on February 2018 that informed 21 A. I'msureit'sin an e-mail somewhere.
22 thedraft proposed master order, and really the 22 Q. Okay.
23 final order aswell. 23  A. Orinsomeform.
24 Q. Okay. 24 Q. Allright. Did Mr. Traster provideinput
25 A. Theresort -- the difference in results 25 on any of the versions, multiple versions, of this
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1 draft order between the version that was reviewed 1 reectit?
2 by the GMD and thefinal order? 2 Q. Correct.
3 A. What was your question? 3 A. No.
4 Q. Sorry. 4 Q. Okay.
5 A. That'sal right. 5 A. Not to my knowledge.
6 Q. Soearlier you testified we have, I'll 6 Q. And soversion B stated that it complied
7 refer totheseasversionsA, B and C. 7 with applicable laws and regulationsprior tothe
8 A. Okay. 8 publication of version C?
9 Q. For purposes of the deposition. Version 9 A. | believeit probably did. | wouldn't
10 Aistheversionthat Mr. Traster provided? 10 have proposed an order that | didn't think met --
11 A. Um-hm. 11 was compliant with state law.
12 Q. Version B would betheversion that was 12 Q. Okay.
13 put forth asthe draft master order and reviewed 13 A. And requirements.
14 bytheGMD 14 Q. But it presumed that it would be approved
15 A. Right. 15 inversion B?
16 Q. Version Cisthefinal order. 16 MR. OLEEN: Object to the form of the
17  A. Right. 17 question.
18 Q. Thecontingent order that was published 18 BY MR. SCHWALB:
19 on thiswebsite, did Mr. Traster have input on 19 Q. Goahead.
20 revisionstotheorder between versionsB and C? 20  A. Itdidn't presumeit would be approved
21 A. So. 21 without any further changes or additional terms
22 MR. BULLER: And I'm going to object. 22 and conditions, but | attempted to draft an order
23 Thisisbeyond the scope of the order relating to 23 that | thought could be approved. But again, the
24 the scope of this discovery. 24 whole purpose of the public process was to see if
25 MR. SCHWALB: I'll get there. 25 | gotitright, to seeif it could be, or it
Page 102 Page 104
1 MR. BULLER: So I'm not clear about how 1 should only be under certain modifications to
2 the different drafts of the master order relates 2 those terms and conditions, but.
3 to the chief engineer's decision to permit the 3 Q. Wasthat also the purpose of version A?
4 citiesto prepare the initial draft of the draft 4  A. Wael, version A wasjust astarting
5 master order, or how it could conceivably be 5 point, sort of aframework for the discussion, so
6 related to that topic. 6 itwasn't afull draft of the document by any
7 MR. SCHWALB: WEe'll get there. Go ahead. 7 means.
8 A. So, you know, we took full control of the 8 Q. Isit common tolet counsel for a water
9 drafting of the document somewhere in the summer 9 --inawater transfer act proceeding draft the
10 of 2017, well before even the proposed draft 10 order?
11 master order. 11 A. Weéll, I've never been offered before.
12 BY MR. SCHWALB: 12 Q. Okay.
13 Q. Um-hm? 13 A. Soit'snot common.
14 A. But Mr. Traster did have an opportunity 14 Q. Okay.
15 to review what we were doing and had input into 15 A. So nothing about this set of -- of change
16 it. 16 applications and subsequent processes is common.
17 Q. Okay. Werethere conclusionswithin the 17 Q. It'scommon for thelawyer for the
18 version B, shall we say, that the master order 18 applicant to draft theorder?
19 complied with all laws and regulations? 19  A. No. | sad.
20  A. That'sright. Therewere. 20 Q. It'snot?
21 Q. Werethereany conclusionsindicating 21 A. It'snot.
22 that you were going toreject theorder, or the 22 Q. Okay.
23 application, | should say? 23  A. Isadit'snot. I've never been
24 A. Didthe proposed draft master order have 24 offered.
25 any conclusions that | might -- that was going to 25 Q. Okay.
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1 A. Number one, so, and it's not common. 1 Q. Okay. Werethese meetings announced to
2 Q. Okay. 2 thepublic?
3 A. There's nothing common about this set of 3 MR. BULLER: Objection. Beyond the
4 change applications. 4 scope.
5 Q. What about outside of the context of a 5 A. No. The meetings were not announced.
6 water transfer act proceeding? Isit -- hasit -- 6 BY MR. SCHWALB:
7 isit common for counsel for the applicant to 7 Q. Okay. Solet's--
8 draft theorder? 8 A. Although Water PACK was privy to at least
9 A. Not to my experience. 9 one of the meetings because they showed up on my
10 Q. Hasit happened a few times? 10 doorstep, so.
11 MR. BULLER: Objection. Beyond the 11 Q. Sosomehow they got word of it.
12 scope. 12 A. Somehow they got word of it. | mean we
13 BY MR. SCHWALB: 13 -- wecertainly didn't keep it a secret that we
14 Q. Goahead. 14 were working with the cities on this matter.
15 A. WEell, | don't know if in my experience of 15 Q. Um-hm?
16 --inmy limited experience as a chief engineer, | 16  A. Youknow, |, you know, | met with Water
17 don't know that I've had an attorney offer or 17 PACK on one occasion and updated them on the
18 draft an order. | mean we've -- we've engaged the 18 process, so.
19 applicants on particular conditions that were 19 Q. And they werepart of thisproceedingin
20 important to them to determine how those 20 | guessmaybe a digointed fashion?
21 conditions should be drafted. | mean that's -- 21 A. They were certainly interested in what
22 that's happened before. 22 wasgoing on. So again, | attended one of their
23 Q. Okay. These conversations around 23 annua meetingsin, | don't remember exactly when
24 drafting of the order, were any of -- these 24 it wasin this process, to provide them an update,
25 happened in meetings or telephone calls? What 25 sowe certainly weren't secretly meeting.
Page 106 Page 108
1 form did these conver sationstake to the extent 1 Q. Fair enough. And sothisleadsinto
2 you had them? 2 version B, | think you coined it, and version B
3 MR. BULLER: Objection. Beyond the 3 wasfinalized prior to the Greensburg meeting or?
4 scope. 4 A. Yes.
5 MR. SCHWALB: Okay. 5 MR. BULLER: Objection. Beyond the
6 A. Soagain? Repeat the question. 6 scope.
7 BY MR. SCHWALB: 7 BY MR. SCHWALB:
8 Q. Sorry. Sowe'retalking about the 8 Q. Okay.
9 decision to permit the citiesto draft version A. 9 A. Version B being --
10 A. Um-hm. 10 Q. Thedraft master order --
11 Q. And you referenced the fact that thisis 11 A. --thedraft proposed master order.
12 aunique proceeding; isthat correct? 12 Q. Correct.
13 A. |did. 13 A. We provided that to GMD and the public,
14 Q. And that therewas an offer made it 14 put it on our website on February 7, 2018, about
15 soundslike-- 15 six weeks ahead of the public meeting.
16 A, Um-hm. 16 Q. Okay. And did thedraft proposed master
17 Q. --fromthecitiestodraft it. What was 17 order serveas-- did you useit for the
18 thesetting for that offer? Wasit a meeting? 18 Greensburg meeting?
19 Wasit emails? 19 MR. BULLER: Objection. Beyond the
20 MR. BULLER: Objection. Beyond the 20 scope.
21 scope. 21 MR. SCHWALB: Item C inthe order for
22 A. Asl recdl it was at the end of one of 22 discovery.
23 our meetings, face-to-face meetings, Mr. Traster 23 A. Weprovided at the annual meeting a
24 offeredto doaninitia draft. 24 summary --
25  BY MR. SCHWALB: 25 BY MR. SCHWALB:
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1 Q. Not theannual meeting, the Greensburg 1 deposition, it would be helpful to have a copy.
2 meeting. 2 MR. SCHWALB: Okay. Well, let's mark
3 A. Sorry. Yeah, | misspoke. At the public 3 those as Exhibit 10 then and it will just be the
4 meeting we provided a summary of the draft 4 first page, here.
5 proposed master order to the public. 5 MR. TRASTER: So9iswhat?
6 Q. Okay. 6 MR. SCHWALB: 9isMr. Barfield'sversion
7 A. Toexplain to them what this -- what was 7 that hasal of the slidesand No. 10 | guess
8 being proposed, yes. 8 would be the version that Mr. Buller has objected
9 Q. Allright. Can wejump intoyour slides 9 to that's marked as Depo Exhibit 16 by Water PACK
10 from -- from that meeting? 10 but for purposes of this depo for this deposition
11 A. Sure. 11 would be marked as Exhibit 10.
12 Q. And | forget exactly what exhibit we had 12 MR. BULLER: And will you be using
13 those marked for. 13 Exhibit 10 during this deposition? |sthat what
14 MR. BULLER: Isthat the entire set of 14 you're going to be discussing with Mr. Barfield
15 dlides presented at the meeting or just an excerpt 15 here?
16 selected by counsel? 16 MR. SCHWALB: Just that one slide, yes.
17 MR. SCHWALB: Itisan excerpt. It 17 MR. BULLER: And just to clarify for the
18 appearsin the administrative record at KDA 850. 18 record, I'm not objecting to Exhibit 10 for
19 MR. BULLER: And when you say it appears 19 purposes of this deposition.
20 inthe administrative record, you mean the entire 20 MR. SCHWALB: Okay.
21 dlide show or just the excerpt? 21 MR. BULLER: My objectionisrealy just
22 MR. SCHWALB: Just the excerpts. 22 | want to make sure that we're looking at the
23 MR. BULLER: Let meinterpose arunning 23 documents as they exist in the administrative
24 objection to the use of al exhibits that are 24 record and not counsel's hand selected excerpts.
25 excerpts and not complete copies of documents as 25 MR. SCHWALB: Fair enough. | will just
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1 they exist in the administrative record. 1 represent that thisis an accurate extract of Mr.
2 MR. SCHWALB: All right. 2 Barfield's presentation asit appears within the
3 MR. BULLER: If counsel will accept that 3 administrative record and marked KDA 850.
4 running objection | won't have to re-make it 4 THE REPORTER: Can we pause?
5 whenever we refer to or were to use a document 5 MR. SCHWALB: Sure.
6 excerpt. 6 (THEREUPON, the court reporter marked
7 MR. SCHWALB: Let'sdea withit this 7 Barfield Deposition Exhibit No 10 for
8 way. Would it be okay if we just marked his 8 identification.)
9 presentation from that, from the Greensburg 9 MR. OLEEN: May | speak off the record.
10 meeting, as an exhibit? 10 (THEREUPON, an off the record discussion
11 MR. BULLER: That would be better, but 11 washeld)
12 the objection also applies to other exhibits used 12 MR. BULLER: Wewant acopy of Exhibit 9,
13 during this deposition that are excerpts and not 13 afull copy.
14 complete copies. 14 MS. NAVINSKY-WENZL: We can work on that
15 MR. SCHWALB: Fair enough. If we can get 15 over the lunch hour or next break.
16 that one marked as, | think as Exhibit 9. 16 MR. TRASTER: That'sfine. | don't need
17 (THEREUPON, the court reporter marked 17 it today even, but it will come with the record.
18 Barfield Deposition Exhibit No 9 for 18 MR. SCHWALB: Sorry. | wastryingto
19 identification.) 19 save some trees and be more sustainable.
20 THE WITNESS: Would you like meto have 20 THE WITNESS: Okay.
21 copies made? 21 BY MR. SCHWALB:
22 MR. SCHWALB: Thewhole presentationis 22 Q. Okay. Allright. Sowe'reback on the
23 inthe administrative record, | believe. 23 record. We weretalking about the meetingin
24 MR. BULLER: But to the extent you're 24 Greensburg. Mr. Barfield, I'll refer you to the
25 referring to portions of that slide show in this 25 dlidein your presentation marked as KDA 850 and
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1 for purposes of the Deposition Exhibit 10. The 1 A. ltis--1 haveto-- not that | can
2 third bullet thererefers, I'm sorry, thefourth 2 object herebut itisalittle difficult to get
3 bullet refersto contingent approval of the change 3 thefull context of what's going on here with
4 applicationsdoesit not? 4 this.
5 A. Yes itdoes. 5 BY MR. SCHWALB:
6 Q. It doesnot refer to areection doesit? 6 Q. Wéll, thefirst sentence saysdo you
7 A. ltdoesnot. Thisis--thisissort of 7 agreewith or concur with Mr. Meier's definition
8 my closing slide of the presentation that 8 of sustainability?
9 basically informs the public of how we anticipated 9 MR. BULLER: Objection. Asked and
10 moving forward. Earlier in the presentation | 10 answered.
11 make a statement that no decision has been made. 11 A. Sothisisan unidentified speaker
12 Worked hard to develop a set of terms that meets 12 raising a question speaking about sustainability.
13 the city needs and statutory requirements but -- 13 I'm not sure the word sustainability appearsin
14 put so thiswas -- thiswas just a statement of 14 any of our documents.
15 the anticipated process ahead, so. 15 BY MR. SCHWALB:
16 Q. Buttheword rejection does not appear on 16 Q. Okay.
17 thedide? 17 A. | mean that was not the basis of, you
18  A. Thatistrue 18 know, the ten- year rolling average limitation,
19 Q. Okay. You mentioned some earlier 19 so.
20 statementsthat you madeand I'm sorry, | can't 20 Q. Okay. But thefollowing sentence sayswe
21 remember which one of these exhibitsit refersto, 21 havecometo an agreement on what it means. Does
22 there'satranscript from -- from the Greensburg 22 it not?
23 meeting that |'d liketo jump back to, | think it 23 MR. BULLER: Objection. Lack of
24 was marked Depo Exhibit 17. Mr. Barfield's 24 foundation. Asked and answered.
25 jumpingthrough the pageshere. Thereitis. And 25 A. Soagain, that are the -- that's the
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1 which exhibit isthat, Mr. Barfield? 1 words on the page, here. I'm not quite sure
2 A. 3. 2 without more context what | was trying to
3 Q. Exhibit 3. Okay. I'd liketodraw your 3 communicate here.
4 attention tothefirst page of that. That refers 4 BY MR. SCHWALB:
5 to-- and specifically the highlighted portion, 5 Q. Okay. Wasthere any agreement on what
6 maybe even the sentence abovethat. That asks, 6 sustainability meanswith Burnsand Mac?
7 and I'm not surewho it was, it's labeled 7 A. No. Again, we did modeling work to
8 unidentified speaker, it asks whether or not you 8 determine the long-term yield.
9 concurred with Mr. Meier'sdefinition of 9 Q. Um-hm?
10 sustainability; isthat correct? 10 A. Whichisof the area.
11 A. It does. 11 Q. Sodoesyield equate to sustainability?
12 Q. Okay. Whose Mr. Meier? 12 A. No.
13 A. There's more than one Meier around. It's 13 Q. Okay. What does sustainability equate
14 probably Brian Meier with Burns and Mac. 14 to?
15 Q. Okay. And then in the following sentence 15 A. Waell, sustainability means the use that
16 it saysthat for purposes of this process we have 16 can be sustained indefinitely.
17 -- wehave cometo an agreement on what it means. 17 Q. Theusesustained by whom?
18 What'sthe"it" in that sentence? Isit 18  A. Waéll, whatever water user you're
19 sustainability? 19 determining.
20 A. There'salot of unintelligiblesin my 20 Q. Thecities?
21 articulation of my response. 21 A. You're asking about ageneral definition
22 MR. BULLER: And I'm going to interpose 22 of what does sustainability mean, right?
23 an objection to the use of this partial 23 Q. Within the context of thisorder. If
24 transcript. It realy lacks foundation for usein 24 we'retalking about sustainability, subject to his
25 thisline of questioning. 25 objection, what does sustainability mean?
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1 A. Theorder doesn't talk about 1 engineering firmsother than Burnsand McDonnell
2 sustainability, this question, or ask the 2 relatingtothe R9ranch?
3 question. 3 MR. BULLER: Same objection. And vague
4 Q. Okay. And doyou have a personal 4 and ambiguous.
5 definition of sustainability? 5 A. And besides Doctor Keller's?
6 MR. BULLER: Objection. Lack of 6 BY MR. SCHWALB:
7 foundation. Callsfor speculation. 7 Q. Correct. Any of thepartiesnot --
8 MR. OLEEN: Objection. Outside the scope 8 beyond thosethat you've already referred to.
9 of the deposition. 9 MR. BULLER: Same objection.
10 MR. BULLER: 1 joinin that objection. 10 A. Soagain, repeat the question just to
11 A. Well, sustainable use is that use that 11 make sure.
12 can be sustained indefinitely. 12 BY MR. SCHWALB:
13 MR. SCHWALB: All right. Could we take a 13 Q. Sorry.
14 quick bresk. All right? Maybe ten minutes if 14 A. No, that'sal right. That'sfine.
15 that works? 15 Q. Sol asked you whether or not therewere
16 THE WITNESS: Do you want alunch break? 16 other engineering firms--
17 It'sten to noon. 17 A. Um-hm.
18 MR. BULLER: Yeah, I'd be fine with that. 18 Q. --that might have been involved here.
19 I'mfine with working through lunch, I'm fine with 19 Werethereany?
20 taking alunch break. Whatever everybody else 20 MR. BULLER: Same objection.
21 wantstodoisfinewith me. Mr. Traster, just 21 A. Again, I'm not aware of it.
22 for therecord, is grasping his midsection. 22 BY MR. SCHWALB:
23 MR. TRASTER: Let'stake at least a short 23 Q. Okay. Sotherewould not be any reports
24 lunch break. 24 toyour knowledge, other than those provided by
25 MR. SCHWALB: Maybe 40 minutes? 25 Burnsand McDonnéll, relating to the change
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1 Reconveneat 12:30? 1 application?
2 MR. TRASTER: That'd befine. Canwe go 2 MR. BULLER: Same objection.
3 -- we can go off the record for this discussion. 3 A. Related to the changes or the ranch
4 (THEREUPON, an off the record discussion 4 itself?
5 washeld.) 5 BY MR. SCHWALB:
6 BY MR. SCHWALB: 6 Q. Thechangeapplicationsasthey relateto
7 Q. Areweback ontherecord? All right. | 7 theranch.
8 want to come back to thisnotion of information 8 A. Yeah. I'mnot aware. | mean, there was
9 madeavailableto you that was part of the 9 areference, | mean one of, | don't remember if
10 administrativerecord. You said earlier that the 10 it'sBalleau or Keller, referenced some earlier
11 ranch was-- wasacquired, | believein theearly 11 assessment of theyield of the ranch.
12 1990's, wasit not? 12 Q. Okay.
13 A. | believe 1995. 13 A. | can't remember who did that.
14 Q. Okay. So mid-'90s? 14 Q. Wasthat assessment provided to you?
15 A. Right. 15 A. Some summary of it was. | don't recall
16 Q. Allright. Doyou know whether the 16 beyond that, so.
17 citiesemployed any engineer s between acquisition 17 Q. Okay. Doesthat summary appear in the
18 of theranch and theinitial change application to 18 record?
19 assess how much water could be moved? 19  A. Again, there's areference to that work
20 MR. BULLER: Objection. Beyond the 20 anditsconclusion. | don't know if -- | don't
21 scope. 21 recall the details of the assessment wasin the
22 MR. OLEEN: I join that. 22 record.
23  A. |don't have any knowledge. 23 Q. Okay.
24  BY MR. SCHWALB: 24  A. I'mnot sure.
25 Q. Didyou review any information from any 25 Q. And did you -- so you would not have
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1 reviewed that work in connection with the master 1 it contains somereferencesto DWR having had some
2 order? 2 discussionswith the cities about the proposed R9
3 A. No. 3 Ranch change applications doesn't it?
4 MR. SCHWALB: Okay. | think I'm done. 4 A. It does, yes.
5 THE WITNESS: All right. 5 Q. Inresponseto thisletter, do you recall
6 MR. SCHWALB: Thank you. 6 either Mr. or Mrs. Wenstrom or anybody else with
7 MR. OLEEN: Off therecord for alunch 7 Water PACK objecting to the meetings that were
8 break. 8 referenced in here?
9 (THEREUPON, arecess was taken.) 9 A. No, | don't recall any objection or -- of
10 CROSS-EXAMINATION 10 theirsto the meetings, no.
11 BY MR. OLEEN: 11 Q. Inresponseto thisletter do you recall
12 Q. Okay. Goback ontherecord. Mr. 12 them asking to beinvolved in future meetings?
13 Barfield, we're back on therecord after alunch 13 A. No, they did not make such arequest to
14 break and you understand that you're still under 14 my recollection.
15 oath likeyou wereearlier in the day of this 15 Q. Did they ask to be put on some sort of e-
16 deposition? 16 mail list?
17 A. | understand. 17 A. Youknow, | think they -- they wanted to
18 Q. | wanttohand you what | will mark as 18 beinformed, and as | reference in the letter this
19 depo Exhibit 11. 19 isone reason we created the website. Their open
20 (THEREUPON, the court reporter marked 20 record request | think initiated this phase of
21 Barfield Deposition Exhibit No 11 for 21 interest and so we built the website as away to
22 identification.) 22 keep -- keep them and other water users informed
23 BY MR. OLEEN: 23 of, you know, the most pertinent things going on,
24 Q. And Mr. Barfield, please take your time 24 so.
25 toreview thefirst couple pages of Depo Exhibit 25 Q. I'mgoingto hand you another document
Page 122 Page 124
1 11 which appearsto bealetter dated April 18, 1 which | would like to be marked as Deposition
2 2016, and let me know when you've had a chanceto 2 Exhibit 12, please.
3 review that, please. 3 (THEREUPON, the court reporter marked
4 A. Okay. | think I've reviewed it 4 Barfield Deposition Exhibit No. 12 for
5 sufficiently. 5 identification.)
6 Q. What'sthe date of thisletter and who 6 MR. SCHWALB: AndI'm sorry. Aaron,
7 purported to sign it? 7 before you continue, | just want to object to the
8 A. SothedateisApril 18th, 2016, it's 8 admission of this Exhibit 11 on the basis that
9 written by me to Richard and Jane Wenstrom who are 9 it's outside the scope of the discovery order.
10 members of Water PACK but also neighborsto the 10 MR. OLEEN: Okay.
11 ranch. 11 MR. KITE: Just to clarify, thisis 12,
12 Q. Doesthis-- well, do you recall sending 12 the oneyou just handed me?
13 thisletter to the Wenstroms? 13 MR. OLEEN: Yes. Wejust talked about 11
14 A. |do. 14 which was April, the April 16, 2016, letter and
15 Q. Doesthisletter include some 15 now anew one circulating has been marked as
16 attachments? 16 Deposition Exhibit 12. And for therecord |
17 A. Yes. Itincludesaletter of April 6th, 17 believeit'srelevant to Mr. Schwalb's line of
18 2016, to Mr. Traster that responds to one of our 18 questioning about Water PACK's notice of this or
19 meetings that we had and the issues raised. 19 that with respect to this matter.
20 Q. Anddoesit also have an -- awater 20 MR. TRASTER: | have aquestion about 12.
21 transfer act procedure overview document at the 21 Thefirst pageison Department of -- I'm -- but
22 end? 22 my signatureison the back and I'm not sure
23 A. ltdoes. 23 that --
24 Q. Okay. So this package of documentsthat 24 THE WITNESS: That doesn't sound right.
25 was sent to the Wenstroms by you in April of 2016, 25 MR. TRASTER: |I'm happy to speak for --
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1 MR. OLEEN: Okay. | see what happened. 1 A. Thatiscorrect.
2 MR. KITE: David, | thought you worked 2 Q. Okay. And soif someone submitsa change
3 for DWR. lsn't that right? 3 application purportedly along -- let merephrase.
4 MR. OLEEN: Let'sgo off the record for a 4 I1f someone submits a change application to
5 minute. 5 change a water right, do you view it asDWR'sjob
6 (THEREUPON, an off the record discussion 6 toconsider that application?
7 washeld.) 7 A. Certainly. Yes.
8 MR. OLEEN: Okay. So for therecord, | 8 Q. Andrender somedecision about it?
9 realized that what | had asked to be marked as 9 A. Yes
10 Deposition Exhibit 12, | don't think it has 10 Q. You--you --isn'tit truethat DWL
11 actually been marked yet. 11 processes change applications all thetime?
12 THE REPORTER: [t does have a sticker on 12 A. Yes
13 it. 13 Q. Hasthereever been a set of change
14 MR. OLEEN: Doesit? Okay. Isnot the 14 application requests as extensive or complex as
15 correct document that | wanted to mark, so we are 15 theonesthat the citiesrequested regarding the
16 going to get that complete document corrected and 16 R9 Ranch to your experience here, or knowledge?
17 comeback toit. Inthe meantime I'll ask you 17 A. Waél, not in my tenure as chief engineer
18 some other questions, Mr. Barfield. 18 that | can think of.
19 BY MR. OLEEN: 19 MR. OLEEN: Okay. Now back to -- | guess
20 Q. Earlier Mr. Schwalb asked you aline of 20 I'mnot -- I'm probably not allowed to delete a
21 questioning about elected officials and what they 21 deposition exhibit so we will -- | would ask that
22 may have said to you regarding the cities 22 thisbe marked as Deposition Exhibit 13, please.
23 proposed change -- changes regar ding the R9 water 23 MR. BULLER: | think you can withdraw and
24 rights. Do you recall that line of questioning? 24 replace.
25 A. ldo. 25 MR. KITE: You can withdraw it.
Page 126 Page 128
1 Q. Toyour recollection wereyou ever told 1 MR. BULLER: Just withdraw and replace
2 by any state elected official toreach a 2 it.
3 particular decision with respect to thecities 3 MR. OLEEN: | want to withdraw what you
4 pending change application regarding the R9 water 4 had originally marked as Deposition Exhibit 12 and
5 rights? 5 ask that you re-mark this document instead.
6 A. | wasnot. 6 MR. KITE: No objection.
7 Q. Inyour opinion areany of the 7 MR. TRASTER: No objection.
8 conclusionsthat you reached -- any of the 8 (THEREUPON, the court reporter marked
9 findingsor conclusionsthat you put in thefinal 9 Barfield Deposition Exhibit No 12 was re-marked
10 issued master order, werethey impacted asfar as 10 for identification.)
11 content by any sort of political pressure? 11 BY MR. OLEEN:
12 A. They werenot. 12 Q. Regarding what -- regarding thereplaced
13 Q. But thetiming was certainly something 13 document that's been marked as Deposition Exhibit
14 that wasencouraged to you asfar assomething 14 12, Mr. Barfield, if you'd please review that
15 that needed to progress, correct? 15 letter and let me know when you're done.
16  A. Thatiscorrect. 16  A. Okay.
17 Q. You also earlier made areferenceto 17 Q. Mr. Barfield, what isthe date of this
18 statute 82a-708b. Do you recall that? 18 letter and who apparently signed it?
19 A Um. 19  A. Wael,it'sdated February 19, 2018, and |
20 Q. Ifnot,that's-- 20 signedit.
21 A. Weéll, | mean, we've talked about the 21 Q. Andisthisaletter that you wrote or
22 statute multiple times, so. 22 approved?
23 Q. Okay. 708b, statute 708b, that isthe 23 A. It'saletter | wrote and approved.
24 datutethat primarily governschain (sic) 24 Q. Andtowhom did you send thisletter?
25 applications -- change applications, correct? 25 A. It'ssentto GMD 5 and Water PACK.
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1 Q. Anddid | ask you the date? 1 if so, how or how not?
2 A. Youdid. 2 A. Weél, thisisthe letter that accompanied
3 Q. Okay. Would you pleaseread for the 3 theflash drivethat | spoke about, the USB drive
4 record thefirst two sentences of the first 4 | spoke about.
5 paragraph of thisletter? 5 Q. Okay. And thisUSB drive contained what
6 A. All right. Asyou're aware we have been 6 again?
7 indiscussions with the cities of Russell, Hays 7 A. Weéll, astheletter indicated, it says
8 and Russell, regarding their proposed change 8 backup files. Again, it'sthefilesthat are
9 applications submitted in anticipation of their 9 necessary to run the model scenarios that were
10 desired water transfer from the R9 Ranch for 10 used, that the city did for their modeling report.
11 municipal usein their region. Our discussions 11 Q. And thisletter, doesit indicate whether
12 will culminate in a DWR -- in DWR completing a 12 acopy of the USB drive was sent to Richard
13 draft master order and draft individual approvals 13 Wenstrom with Water PACK or not?
14 for the proposed changes, which final drafts will 14 A. It does say that, that it is, was.
15 be provided to GMD 5 for review and input and 15 Q. Earlier therewas-- earlier thismorning
16 posting on our website for the general public. 16 | believe there was a discussion about some
17 Q. Thank you. Inresponseto thisletter 17 correctionsto the model that'sreferenced in this
18 did you ever hear from Water PACK, some Water PACK 18 letter. Do you recall that line of discussion?
19 representative complaining about these referenced 19 A. Ido.
20 discussionsfor thereferenced draft documentsin 20 Q. Sothisdocument here, Deposition Exhibit
21 thisfirst paragraph? 21 13, which version of the -- well, let me make sure
22 A. Not to my recollection. 22 | understand it correctly. Thisletter refersto
23 Q. Didthey ever ask -- did anyone from 23 amode that was created by whom?
24 Water PACK, in apparent responseto thisletter, 24  A. By Burnsand McDonnell -- well, right.
25 ever ask to beinvolved in thesereferenced 25 Burns and McDonnell based on GMD 5's model.
Page 130 Page 132
1 discussionsor drafts? 1 Q. Okay. And so at some point Burnsand
2 MR. KITE: Object as outside the scope. 2 McDonnell made some correctionsto the model; is
3  BY MR.TRASTER: 3 that right?
4 Q. You may answer. 4 A. Theydid, later.
5 A. Not to my recollection. 5 Q. After -- after thisletter was sent?
6 Q. | will now hand you what | will ask be 6 A. After the letter was sent. After the
7 marked as Deposition Exhibit 13. 7 public comment was reviewed, after the error was
8 (THEREUPON, the court reporter marked 8 found by Balleau Groundwater.
9 Barfield Deposition Exhibit No 13 for 9 Q. Okay. And | thought you said earlier
10 identification.) 10 something about the corrected model favored the
11 BY MR. SCHWALB: 11 cities. Did you say something like that?
12 Q. Mr. Barfield, if you would pleasereview 12 A. Yes, | did say something like that.
13 what'sbeen marked as Deposition Exhibit 13 and 13 Q. Can you explain what you meant by that?
14 let meknow when you're done. 14 A. Sothefix of the model produced outputs,
15 A. Okay. 15 results, that had reduced impacts from the change.
16 Q. Doyourecall -- did you send out this 16 Let metry again.
17 letter, Mr. Barfield? 17 | said they favored the city, | meant they
18  A. Yes | did. 18 supported the cities contention that the limits
19 Q. Earlier thismorning therewasa 19 that they found in their original work were
20 discussion about sending some USB drives 20 reasonable. Isthat any -- any clearer?
21 containing some modeling files. Do you recall 21 Q. I think so.
22 that line of questioning? 22 A. Thecity did not -- and again there'sa
23 A. |do. 23 --| could go to the master order. Thereisa
24 Q. Given your recollection of that line of 24 discussion about thisin the master order that
25 questioning, isthisletter related tothat? And 25 maybeis more thoughtful than my articulation
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1 here. It could have supported a slightly higher 1 wereyou open to changing any termsin that draft
2 limitsif the city wanted to go back but the city 2 proposed master order?
3 didn't change their limits based on the modeling 3 A. Waéll, that's what the review processis
4 work, so it supported the cities' contention that 4 about, wasto provide GMD 5 specifically, aswell
5 theresults were reasonable. If you want a clear 5 asthe public, an opportunity to review and
6 articulation of that | can find the paragraph in 6 comment on the sufficiency of that proposed draft
7 the order that saysthat better than | just did. 7 master order.
8 Q. That'snot necessary. | will hand you 8 Q. Atthetimeyou transmitted the proposed
9 what | would now like marked as Deposition Exhibit 9 draft master order that thiswasa cover letter
10 14, please. 10 for, you did your -- well, did you think it
11 A. | would note, I'm sorry, there's aword, 11 complied with applicable laws?
12 evolution in thisletter here that | think should 12 A. Yes, | did.
13 beevaluation but it's probably not important. 13 Q. Doyou think it would be reasonable to
14 Q. And which letter areyou referring to? 14 transmit something otherwise?
15 Which deposition exhibit? 15 A. | do not think it would be reasonable to
16  A. Exhibit 13, thefirst sentence says per 16 transmit something otherwise.
17 your request, please find enclosed two copies of a 17 Q. I'll hand you what | will ask be marked
18 USB drive each containing the MODFLOW modeling 18 asDeposition Exhibit 15.
19 filesassociated with the R9 Ranch evolution 19 (THEREUPON, the court reporter marked
20 regarding the pending application. | think it 20 Barfield Deposition Exhibit No 15 for
21 should be evauation. 21 identification.)
22 (THEREUPON, the court reporter marked 22 BY MR. TRASTER:
23 Barfield Deposition Exhibit No 14 for 23 Q. Pleasebriefly review that document, Mr.
24 identification.) 24 Barfield, and let me know when you're done.
25  BY MR. OLEEN: 25 MR. TRASTER: Sothisis?
Page 134 Page 136
1 Q. Mr. Barfield, pleasereview what has been 1 MR. OLEEN: 15.
2 marked as Deposition Exhibit 14 and let me know 2 MR. TRASTER: 15?
3 when you're done. 3 A. Okay.
4 A. Okay. 4  BY MR.OLEEN:
5 Q. Tel mewhat thisdocument is, Mr. 5 Q. Soasaresult of -- well, let me
6 Barfield, who signed it, when it was sent out and 6 rephrase. Thedraft proposed master order was
7 towhom it was sent? 7 transmitted at least to the entitieslisted on
8 A. Allright. It was aletter by me dated 8 Deposition Exhibit 14, it wastransmitted on May
9 May 4, 2018, to GMD 5 and cc'd to Water PACK and 9 4th, 2018, correct?
10 city officials essentially transmitting the draft 10 A. Yes. And then posted on our website as
11 proposed master order and individual approvals 11 well.
12 related to the Hays-Russell R9 Ranch change 12 Q. Okay. And after that therewasthis
13 applications. 13 publicinformational meeting that we talked about
14 Q. Soisthisthetransmittal letter that 14 thismorning, correct?
15 you sent out that enclosed what we'vereferred to 15 A. That's correct.
16 asthe, quote, draft proposed master order? 16 Q. And at that publicinformational meeting
17 A. ltis yes. 17 you essentially heard input on thecities
18 Q. Andwould you read to methelast 18 requested changes and the draft proposed master
19 sentence of thethird paragraph of this Deposition 19 order; isthat right?
20 Exhibit 14? 20  A. That'scorrect. And thenalot of
21 A. Nevertheless, these are only draft 21 written comments following, during the period
22 proposed documents and | have made no official 22 assigned for commentsto be received.
23 decision about any of these issues. 23 Q. Asaresult of thecommentseither oral
24 Q. Atthetimeyou disseminated the draft 24 or written that you received, after disseminating
25 proposed master order that thisletter enclosed, 25 thedraft proposed master order, did you make any
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1 changesthat -- that were shown in thefinal 1 opportunity for -- an expanded opportunity for
2 master order that you issued on or about March 2 comments from -- from the public. Y ou know, we do
3 27th of 20197 3 provide notice to the neighborhood, you know, to
4 A. Yes. Thethirdtothelast bulletisa 4 neighboring water rights and obviously to GMD to
5 list of, you know, key revisions from the proposed 5 get their comments, asis normal part of our
6 draft master order to the contingent approval. 6 process. Sothisisjust an expanded opportunity
7 Q. SothisDeposition Exhibit 15, what is 7 to understand this complex set of change
8 thisdocument, | should ask? 8 applications and, you know, some complexity in
9 A. Yeah. Sothisisasummary of the 9 terms of some of the unique terms and conditions
10 contingent approval, somewhat similar to the 10 sothey could provide meaningful feedback.
11 versionthat | provided at the public meeting, 11 Q. Would you say that you wer e open to
12 hereissort of an update that -- that thisis 12 changing any provisions of the draft proposed
13 the document we put on our website at the time of 13 master order, depending on what information you
14 the contingent approval just to update the public 14 received asaresult of the publicinformational
15 interms of what had happened and what -- what 15 meeting process?
16 that approval meant and where the process was 16  A. Anyisapretty strong word there. You
17 going from there. 17 know, we had done alot of work on the document
18 Q. And sodoesthethird bullet point from 18 and | mean, | was open to input and carefully
19 thebottom of Deposition Exhibit 15, doesthat 19 evaluated that input to ensure that the pack sent
20 summarizekey revisionsthat were made asaresult 20 still complied with state law and requirements.
21 of the publicinput that you had received? 21 Q. And thefinal master order that was
22 A. Yeah. That'sitsintent. 22 issued around March 27, 2019, how much involvement
23 Q. Andwhat were some of those key 23 --well, let merephrasethat.
24 revisions? 24 After the public informational meeting, who
25  A. Sotheten-year rolling aggregate 25 --who drafted the -- the changes to the master
Page 138 Page 140
1 limitation, there was a provision in the draft 1 order that -- these changesthat you indicated
2 proposed master order that would allow that to be 2 followed the public infor mational meeting, how
3 dropped in the future under certain conditions. 3 werethey drafted? How and who drafted those?
4 That was not part of the gpproval | did in March 4  A. Waelagain, as| referenced earlier
5 of 2019. | added a provision that required a 5 today, we took control of the drafting process
6 public hearing before there could be any increase 6 well before this, but much of the material added
7 totheten-year rolling aggregate limitation. 7 tothe order was added by myself that included an
8 That was not explicitly required in the draft 8 overview of the public review process, the places
9 proposed. We added awater quality component to 9 and the input we got from that process generally
10 the cities monitoring plan and then we corrected 10 inthereview of the specific pertinent comments
11 errorsin the cities' groundwater modeling that 11 that were provided, and then several sections that
12 wereidentified in the process. 12 provide our evaluation, my evaluation, of that.
13 Q. Thispublicinformational meeting, isit 13 Sovirtualy al of the significant additions to
14 typical to hold a public informational meeting 14 the order that were done were authored by myself.
15 before DWR approves any change application? 15 Q. Haveyou read every word of the -- of the
16  A. Itisnot typical, but these were not 16 issued master order?
17 typical applications, as we aready said. 17  A. | have Of the master order itself
18 Q. Soisit your understanding that DWR 18 multipletimes. | have not read every word of the
19 would have just issued the final master order 19 attached approval documents.
20 without holding such a public information meeting? 20 Q. Did you rely on staff to draft some of
21 A. There'sno explicit requirement. 21 those attached approval documents?
22 Q. And sowhy -- why did you want to hold 22 A. Theattorney was largely responsible for
23 thispublicinformation meeting? 23 implementing the individual approval documents
24  A. WEéll, again, to ensure that what we were 24 that were attached to the master order. But yes,
25 proposing, you know, just to provide an 25 | takefull responsibility for the master order.
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1 Q. Tothisday doyou believethat it's 1 Q. Mr.Barfield, my nameisDavid Traster.
2 correctly issued, asit wasissued on -- on or 2 1'm alawyer with Foulston Siefkin. | represent
3 about March 27 of 2019? 3 theCity of Hays. Daniel Buller isherewith me,
4 A. |do. 4 healsorepresentsthe City of Hays. Asyou know,
5 Q. Thisentireapplication consideration 5 Ken Colerepresentsthe City of Russell, and the
6 process, it's gone on since some point in 2015, 6 city manager for thecity of Russell, Jon Quinday,
7 correct? 7 ishereaswell representing Russell.
8 A. Juneof 2015, yes. 8 I've handed you what's been marked as Exhibit
9 Q. So, what, about four yearsor so, say 9 16 and I'll represent to you that thisisa
10 it'sabout four yearsfrom thetimethat the 10 document that isincluded in the agency record and
11 applicationswere submitted to the time the master 11 itisaletter dated -- undated but received by
12 order was-- thefinal master order wasissued? 12 DWR, according to this stamp, on July 16th of 2018
13 A. Most of that, yes. 13 signed by Richard Wenstrom. Do you know Mr.
14 Q. Okay. And so alot of documents can be 14 Wenstrom?
15 generated in that amount of time; isthat right? 15 A. Yes, | do.
16  A. Certainly. 16 Q. He-- now, you received a number of
17 Q. And werealot of documents generated as 17 written and oral comments at the Greensburg
18 aresult of this process? 18 meeting and thereafter, correct?
19  A. They were. 19 A, Correct.
20 Q. Doyou believethat the documents 20 Q. Do you recognize this as being one of the
21 contained in the agency record include the salient 21 written commentsthat you received?
22 --let merephrasethat. 22 A. Yes Anditisdated July 11. Thereis
23 Do you believe that the documents currently 23 adatethere.
24 in thefiled agency record aretheprimary 24 Q. Itis. Okay. Mr. Wenstrom hasa PE
25 documents upon which your decision was based, the 25 after hisname. You'reawarethat he'san
Page 142 Page 144
1 decisionsthat you madein thismaster order? 1 engineer?
2 MR. KITE: Object. Outside the scope. 2 A. lam,yes.
3 BY MR. TRASTER: 3 Q. You'vehad dealingswith him over the
4 Q. You may answer. 4 yearson water rightsissueson hisfarm? Or not?
5 A. Well, that was certainly the intent was 5 A. | actually first came to know him, he had
6 to build -- you know, that was our intent was to 6 afirm called Pumping Plant Testing that we used
7 aways provide that, yes. 7 todo field inspections of water rights under a
8 MR. OLEEN: | don't have any further 8 program that | managed on behalf of the division,
9 questions. 9 so| got acquainted with him back in 1985, |
10 MR. TRASTER: | have afew. So what 10 believe.
11 exhibit number are we on? 11 Q. Okay.
12 MR. OLEEN: 16. 12 A. | don't know if I've had any specific
13 MR. KITE: 16 isthe next exhibit, 13 dealings with his water rights.
14 correct? 14 Q. But he'salso a member of Water PACK and
15 MR. OLEEN: That'sright. 16 will be the 15 he'sbeen -- hashebeen on theboard at the GMD,
16 next. 16 if you know?
17 MR. TRASTER: Will you mark this 16? 17 A. Nottomy knowledge.
18 It'sjust one, yeah. 18 Q. Okay. You'vehad but -- hewroteyou a
19 THE REPORTER: Thetop? 19 two and a quarter, two and a third page letter
20 MR. TRASTER: Yesah. | guesswecan ... 20 expressing concern about the master order, the
21 (THEREUPON, the court reporter marked 21 draft master order did he not?
22 Barfield Deposition Exhibit No 16 for 22 A. Yes, hedid.
23 identification.) 23 Q. And duringyour direct examination you
24  CROSS-EXAMINATION 24 were asked about an engineering report for the
25 BY MR. TRASTER: 25 City of Haysdone by the city -- for the city and

fppme Bigas

Reporting
Service. Inc.

TECHNOLOGY SPECIALISTS IN TODAY'S LITIGATION

800 E. 1% Street N.
Suite 305

Wichita, KS 67202
316-201-1612

5111 SW 21# Street
Topeka, KS 66604
785-273-3063
WwWw.appinobigegs.com

6420 W 95 Street

Suite 101

Overland Park, KS 66212
913-383-1131




1/28/2020

37 (145 - 148)

DAVID BARFIELD, P.E.

Page 145 Page 147
1 you said that therewasa summary and I'm -- my 1 you.
2 guessis, isthat that -- that summary that you 2 THE WITNESS: The draft proposed master
3 wereasked about isin the middle of the second 3 order.
4 page. But that'smy question, isthisthe summary 4 BY MR. TRASTER:
5 that you werereferring to? 5 Q. After you received all the public
6 A. Well, | didn't refer toit. | wastrying 6 commentsyou closed therecord for -- you closed
7 toberesponsive to aquestion and | was 7 therecord and said okay, I'm not taking any more
8 gpeculating a bit. 8 comments. Now I'm going to think about thisand
9 Q. Okay. | understood you to say that 9 I'm goingtoreview all this. Recall that?
10 somebody raised theissue and you thought maybe 10 A. Thatiscorrect. | did.
11 therewasasummary and I'm just asking you if 11 Q. Intheprocess of thinking about all of
12 thisisthe summary that -- do you recall 12 that and reviewing Deposition Exhibit 16 and other
13 receiving or reading this-- that second -- that 13 documents, the Keller report and other documents,
14 second paragraph on the second page of the letter 14 did you go back and look at theinitial order that
15 whereit talks about Bob Vincent'sreport? 15 | sent toyou back in 2016 or '17?
16  A. Correct. Yeah. Thiswasmy 16  A. No, I didnot.
17 recollection. This might not be the only 17 Q. Thank you. Thechangesthat were madeto
18 manifestation of it, but yes. 18 the-- soasl| understand it, Bernsand Mac
19 Q. Okay. 19 prepared a-- the model, it was sent to GMD and
20  A. Ithink that's correct. 20 Water PACK for review, both thereport and the
21 Q. Sodid you havea copy of Mr. Vincent's 21 actual modd files. Mr. Balleau identified some
22 report? 22 minor problemswith the -- with the model that
23 A. Nottomy knowledge. 23 Burnsand Mac had reconstructed, | don't know
24 Q. Wadll, when you were considering this 24 exactly theright word to use, but had -- that's
25 master order, it may be someplace buried in files, 25 reflected in thereport. Burnsand Mac then
Page 146 Page 148
1 but my question really iswhen you were deciding 1 corrected thoseerrors. That resulted, and I'm
2 whether or not toissue, finally issue this master 2 asking, that resulted in alittle more water maybe
3 order, did you review Bob Vincent's 1984 or '94 3 being availableto thecities. Arethechanges
4 report, if you recall? 4 that were made, you understood -- you under stood
5 A. |don'trecal having acopy to review. 5 what -- let meback up.
6 Q. Okay. There were some questions about 6 You've dealt with models quite a bit asa
7 thedraft initial order that was prepared by my 7 chief engineer, correct?
8 law firm and sent toyou. Wasit -- wasit 8 A. Yes, | have.
9 considered -- did you consider it and useit asa 9 Q. What modelsarethe-- what arethe
10 basisfor your -- the action of approving the 10 significant models you've had to deal with?
11 master order? 11 A. Weéll, yeah. I've had quite a bit of
12 A. Repest that again. 12 experience not in developing models, but in using
13 Q. Thequestion iswhether the document that 13 models to make water management decisions. The
14 wassent toyou in 2016 or '17, that initial 14 first significant one was in 2001-2002 where | was
15 draft? 15 part of amodeling committee for the Republican
16 A, Um-hm. 16 River Compact Administration as we were working to
17 Q. Wasthat something you considered and 17 settle our dispute with Nebraska and part of that
18 used asabasisfor the decision toissuethe 18 wasthe states collaboratively building a
19 master order? 19 groundwater model to quantify depletions to stream
20  A. Wadll, it wasastarting point that was 20 flow from groundwater pumping. | was on that
21 used for drafting the master order. 21 modeling committee and worked with our modeling
22 Q. When you were-- 22 expertsand our data experts to make it something
23  A. Thedraft proposed master order. 23 that was credible and usable and worked for
24 Q. When you were-- 24 Kansas.
25 THE REPORTER: Hang on. | didn't hear 25 Q. Let meask you, | don't want to -- | want
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1 toget your answer. Did Nebraskathink it was 1 to our resource problems so Sam -- Doctor Perkins

2 usable and workablefor them too? 2 isthe onethat's actually running the model.

3 A. All three states, all three states hired 3 Q. Other than it takesalot of timeand

4 expert modelers and data experts to fight one 4 effort that you don't have, but | mean isn't it

5 another, and when we went to settle the lawsuit we 5 truethat somebody -- that it takes a particular

6 put them -- put us all in aroom and said make 6 and significant training and under standing to

7 one model that's going to work for us and so 7 actually develop those -- amodel from -- from

8 that'swhat we did and | was a part of that 8 either a starting point with somebody else's or

9 process. 9 from ground up? That would be fair wouldn't it?
10 Q. Okay. 10  A. Yes
11 A. And actually from that collaborative 11 Q. Areyou qualified to dothat?
12 model development process, | sort of spearheaded 12 A. To build agroundwater model?
13 bringing those concepts to our intrastate model 13 Q. Right.
14 development, and that actually began with the Mid 14 A. No.
15 Ark model that was a precursor to the GMD 5 model, 15 Q. Okay. So arethechangesthat were made
16 so we formed amodeling committee and had not only 16 totheBurnsand Mac model adequately documented
17 acommittee, as the model was being devel oped, 17 inthereport so that you asa consumer of
18 comment on it and make it a better model including 18 groundwater models can under stand what happened
19 apeer review modeler, Steve Larson, our expert in 19 and what changes wer e made?
20 theinterstate litigations both the Republican and 20 A. |believeso.
21 the Ark River, was on that committee as well. 21 Q. Okay.
22 Q. And SteveLarson iswith? 22 A. Again, you'd have to have some modeling
23  A. He'swithafirm called Papadopoul os and 23 expertise and background.
24 Associates but he's -- he's the state of Kansas 24 Q. To?
25 sort of expert in these interstate conflictsin 25 A. Tounderstand it. | meanit's-- the

Page 150 Page 152

1 both cases. I've also worked with -- we have an 1 layperson is not going to understand it.

2 expert modeler on staff, Dr. Sam Perkins, and I've 2 Q. They'renot going to understand the

3 worked with him to take two USGS models, one of 3 report or they're not going to under stand how the

4 the Ozark aquifer and one of the lower Ark, and 4 model got --

5 useit to determine the safe yields of those 5 A. Wadll, thechanges. | mean, you know.

6 particular aguifers. 1've worked with GMD 4 in 6 Q. Okay.

7 northwest Kansas, GMD 4 on adapting the Republican 7 A. Again, they were not significant changes

8 River model to help guide water management 8 really. Thefoundation that the master order and

9 decisions such aslocal enhanced management areas 9 theten-year limitation is built on and was the --

10 inthat GMD. You know, |'ve worked with GMD 3 10 remainsasit was, in essence.

11 hasagroundwater model and applications of that 11 Q. Areyou aware of any documentsthat you

12 model to -- to water management decisionsin GMD 12 considered and used as a basisfor your decision

13 3. Soyes, I've had extensive experience with 13 toissuethemaster order that arenot in the

14 using groundwater models. 14 agency record?

15 Q. Soyou'vehired Mr. Perkins, Doctor 15 MR. KITE: Object to form. Outside the

16 Perkins, was he on staff when you became chief 16 scope.

17 engineer? 17  A. Soasl sad beforein response to Mr.

18  A. He-- hejoined staff since | became 18 Oleen's question, you know, we did our best to

19 chief engineer and he remains on staff. 19 create acomplete record of what we relied upon
20 Q. Soif you know so much about models, why 20 and what | relied upon to make this decision so
21 did you hire somebody else? | mean, aren't you an 21 again, that doesn't mean there's not a document
22 expert modeler? 22 out there.
23 A. I'mnot an expert at developing 23 BY MR. TRASTER:
24 groundwater models. | consider myself more an 24 Q. Right.
25 expert in the application of groundwater modeling 25 A. That got overlooked.
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1 Q. Waell, the definition of the agency record 1 issuance of the -- of the master order. Would
2 isnarrow and it's-- you haveto actually have 2 that becorrect?
3 considered it and relied on it. And arethe 3 A. Soundsright.
4 documentsthat you actually relied on in the 4 Q. Okay. And one of thethingsthat
5 record asfar asyou know? 5 interestsmeisthelast paragraph, first sentence
6 A. To the best of my knowledge. 6 of thelast paragraph. Could you read that for
7 Q. Havewe asked you, has anybody today 7 therecord, please?
8 asked you any questions about documents other than 8 A. Thefirst sentence of the last paragraph?
9 thedraft initial order that | prepared and sent 9 Q. Yes
10 toyou, and this-- this-- there were questions 10 A. Welook forward to working with you on
11 about the Hays engineer who evaluated the area 11 the significant set of applications and the
12 back in'94 or -5. Other than thosetwo 12 related draft proposed orders.
13 documents, have you been asked about any documents 13 Q. And when you referred to you, who are you
14 that arenot in therecord that you recall? | 14 referringto?
15 don't know of any other documentsthat you were 15 A. Well, GMD 5 specifically.
16 asked about other than those two. 16 Q. Right. And acopy of thisletter, it
17  A. Attoday'sdeposition? 17 seems-- it seemsa copy of theletter was sent
18 Q. Attoday'sdeposition. 18 toWater PACK aswell. Would that betrue?
19  A. That aren'tin the record? 19 A. Yes
20 Q. Thisisn't atrick question. 20 Q. And by extension wereyou offering the
21  A. That'snotintherecord. Yesh. 21 sameinvitation to Water PACK?
22 Q. Yeah. Just makesurethat if there's 22 MR. KITE: Object to form. Speculation.
23 something that you've been asked about that oh, 23 Assumesfacts not in evidence.
24 yeah, | remember that document now. 24 MR. TRASTER: Issomebody saying
25 A. No. Nothing's been triggered here like 25 something?
Page 154 Page 156
1 oh, | forgot to include this. 1 MR. KITE: | am. I'm just making
2 Q. Okay. 2 objections for the record.
3 A. If that'syour question. 3 MR. TRASTER: I'm not hearing them.
4 Q. I'mjusttryingto-- 4 MR. KITE: Okay.
5 A. Okay. 5 THE WITNESS: Did you hear him? Talking
6 Q. Wewant to make surethat therecord is 6 to the court reporter. She apparently got it.
7 complete. 7 A. Weéll, certainly the GMD has aunique role
8 A. Right. 8 inthese matters, so in particular it was -- that
9 Q. And that the documentsthat you've 9 statement was targeted to GMD 5 in the role they'd
10 referred tothat aren't in therecord, aren't -- 10 been given, but certainly | also welcomed input
11 by definition shouldn't have been in therecord, 11 from Water PACK.
12 so. Allright. 12 BY MR. COLE:
13 MR. TRASTER: No further questions. 13 Q. Sowould it bereasonableto say that you
14 Okay. 14 werenot only open to input, you wereinviting
15 MR. COLE: | may havejust one, and | 15 input on the matter?
16 know you've heard that before. 16  A. Yeah. Again the public meetings was --
17 CROSS-EXAMINATION 17 wasaeven greater, | think, expression of that.
18 BY MR. COLE: 18 Q. And duringthose 11 monthsthat passed,
19 Q. But | wasinterested in Deposition 14 19 wasthere any information provided, by either of
20 which isyour letter to Big Bend Groundwater 20 these entities, to you with respect to the
21 Management District No. 5. You havethat in front 21 issuance of thefinal order that you didn't
22 of you? 22 consider and resolvein making your final order?
23 A. Yes, | do. 23 A. Wél, carefully -- | read al the input
24 Q. Andthat'sdated May 4, 2018, which was 24 that | received and considered it all as
25 --isapproximately 11 monthsprior tothe 25 appropriate.
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1 MR. COLE: Okay. Thank you. No other 1 theseletters -- to thisletter in response to

2 questions. 2 thisletter.

3 MR. BULLER: That was eleven questions. 3 MR. SCHWALB: Fair enough.

4 Tenfold. That's not bad. 4 MR. BULLER: | may be misremembering

5 MR. SCHWALB: But who's counting. Could 5 that, but that's my recollection of histestimony.

6 we take abreak? 6 MR. SCHWALB: You can go ahead.

7 THE WITNESS: Yeah. 7 A. Sowhat was the question again? Sorry.

8 MR. SCHWALB: All right. 8 | got sidetracked.

9 (THEREUPON, arecess was taken.) 9 MR. SCHWALB: Sodid|. Would you mind
10  REDIRECT-EXAMINATION 10 reading back what | asked?

11 BY MR. SCHWALB: 11 THE REPORTER: Question: Okay. What
12 Q. Allright. We'reback on therecord. 12 about at the Greensburg meeting? Did anyone
13 Mr. Barfield, earlier we-- Mr. Oleen was asking 13 complain about the meeting -- the prior meetings?
14 you about some of these exhibits, in particular 14 MR. SCHWALB: Okay.
15 Exhibit 12. Do you recall that line of 15 BY MR. SCHWALB:
16 questioning? 16 Q. Within the context of the Greensburg
17 A. Yes 17 meeting, do you recall anyone objecting to the
18 Q. Okay. And then in thediscussion of item 18 process surrounding the change application?
19 12,1 think Mr. Oleen focused on thisline about 19  A. Idon'trecal anybody complaining about
20 awareness of discussionswith the cities of Hays 20 the process.
21 and Russell on lineone. Do you recall that -- 21 Q. Okay. Werethererepresentatives of
22 A. Yes. 22 Water PACK at that meeting?
23 Q. --conversation? 23 A. Certanly.
24 A. Yes. 24 Q. Okay. Doyou recall who they were?
25 Q. Okay. Intermsof discussionswith the 25  A. Waell, it'slisted in the master order if

Page 158 Page 160

1 citiesof Haysand Russell in particular, | think 1 you want meto look at that.

2 you also testified that those meetings wer e not 2 Q. Sure. Goahead.

3 posted on the DWR website; isthat correct? 3 A. I think | canfind that fairly

4 Earlier in theday? 4 efficiently. Let's see, at the public meeting

5 A. Yeah. That'scorrect. 5 oral public comments were received from the

6 Q. Okay. You also testified that there was 6 following: Richard Wenstrom, Kent Wetzel, Pat

7 no objection to any of those meetings? 7 Wetzel, John Janssen, Pat Janssen, George Hetzel

8 A. Yeah. Nobody ever objected in fact that 8 and Kim Gamble.

9 we were meeting or asked explicitly to be a part 9 Q. Okay. Let'sunpack thosejust alittle
10 of it. The only exception to that that | did 10 bit. What'sRichard'srolewith Water PACK?
11 havetwo gentlemen from Water PACK that showed up 11 A. He's-- 1 think he's on the board. |
12 at aparticular meeting. 12 think he's been president. He may be the current
13 Q. Okay. 13 -- no, he's not the current president. He'son
14 A. Fairly early in the process. 14 the-- | think he's on the board.

15 Q. Do you recall who they were? 15 Q. Okay.
16  A. | don'trecal the names-- 16  A. He'soneof the principas.
17 Q. Okay. 17 Q. Okay. And doeshe own water rightsin
18  A. --of theindividuals. 18 thevicinity of theranch?
19 Q. Okay. What about at the Greensburg 19  A. Hedoes, yes.
20 meeting? Did anyone complain about the meeting -- 20 Q. Doesheown senior water rights?
21 theprior meetings? 21 A. Hedoes.
22 MR. BULLER: Andif | may interpose an 22 Q. How about junior water rights?
23 objection here. My recollection of his testimony 23 A. I'mnot certain of the suite of them but
24 isnot that he testified that nobody objected to 24 he does have water rights that are adjacent to the
25 the meetings, it was whether anybody objected to 25 ranch, to the southeast.
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1 Q. Isthereany specific analysis of the 1 Q. Okay. AretheWetzels, do you know what
2 impact of the change applications on hiswater 2 their roleiswith Water PACK?
3 rights, junior or senior? 3 A. ldon'tknow.
4 A. Waéll, again, the modeling output shows 4 Q. OkKay. Let'scomeback toRichard just
5 the effect of the change on the whole area 5 for asecond. You mentioned you've known him
6 including, | mean he's some of those dots that are 6 since 1985 give or take?
7 on the southeast side. 7 A. Yes.
8 Q. Any specific findings on a well-by-well 8 Q. And you also mentioned that he worked for
9 basisfor hiswater rights? 9 or hehad a company called?
10 MR. BULLER: Asked and answered. 10 A. Pumping Plant Testing.
11 A. So, well, the report doesn't cite the 11 Q. Let'sjust call it PPT.
12 effect that this particular water right, according 12 A. PPT. Okay.
13 to Figure 6 of the model runis'Y feet, but the 13 Q. What did Richard do in the context of PPT
14 map shows the effect on the neighbor water rights. 14 on behalf of DWR?
15 BY MR. SCHWALB: 15 A. Well, hisfirm -- so at the time we were
16 Q. Okay. Let'sstick with other Water PACK 16 very behind in issuing certificates and one of the
17 members. You mentioned the Wetzels? 17 workload challenges we had at the time was not
18 THE REPORTER: Can | get the spelling on 18 having enough field staff to -- to inspect -- to
19 that name? 19 do the inspection that's part of issuing the
20 MR. SCHWALB: W-E-T-Z-E-L, | believe. 20 certificate. Wewill go out and actually
21 MR. TRASTER: Say it again? 21 physically go to the water right and inspect the
22 MR. SCHWALB: W-E-T-Z-E-L. 22 facility, review the records and prepare what's
23 MR. TRASTER: Thank you. 23 called afield inspection report and then that is
24 BY MR. SCHWALB: 24 one significant piece of the process of issuing
25 Q. Do they own water rights adjacent tothe 25 certificates. So we contracted with several
Page 162 Page 164
1 ranch? 1 engineering firmsto actually do that work on our
2 A - 2 behalf, and his firm was one that did that.
3 MR. BULLER: I'm going to interpose an 3 Q. And you haveto bea professional
4 objection on the basis of vagueness and the fact 4 engineer to do that work or no?
5 that -- and adjoining or adjacent isalegal term 5 MR. BULLER: So after having heard the
6 socallsfor alega conclusion. 6 chief engineer's response I'm going to object.
7 MR. SCHWALB: Let merephrase. 7 Thisisfar outside the scope of the topics of
8 MR. BULLER: Under Kansas law adjoining 8 examination today.
9 isalegal term. 9 MR. SCHWALB: Okay. | will respond to
10 MR. SCHWALB: Okay. Let merephrase. 10 that objection just by pointing to letter A. of
11 BY MR. SCHWALB: 11 thejudge's order with regard to information made
12 Q. DotheWetzles have water rightsnext to 12 availableto the chief engineer and I'll get
13 theR9 Ranch? 13 there.
14 MR. BULLER: Same objection. 14 BY MR. SCHWALB:
15 A. | believe they have water rights on the 15 Q. Sodoyou haveto be a professional
16 north side just on the other side of theriver, if 16 engineer to do that work?
17 I'm remembering correctly. 17 MR. BULLER: Object to form. Same
18  BY MR.SCHWALB: 18 objection.
19 Q. Doyou know if those water rightsare 19  A. No, but wedid -- we use engineering
20 senior or junior? 20 firmsto do that but our own people that do these
21 A. I'mnot certain. 21 inspections are not engineers.
22 Q. Werethereany specific findings of fact 22 BY MR. SCHWALB:
23 inthemaster order regarding their water rights 23 Q. Okay. And earlier, | forget who, I'm
24 and theimpact of the change application? 24 goingtosay Mr. Traster, introduced this letter
25 A. My answer isthe same as before. 25 from Mr. Wenstrom designated Exhibit 16. Do you
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1 recall that? 1 driveto Mr. Wenstrom; isthat correct?
2 A. Yes, | do. 2 A. Weél, to Water PACK viaMr. Wenstrom,
3 Q. Okay. And within Exhibit 16, on page two 3 yes. Well, | believe it wasto Richard -- yes.
4 therewasadiscussion regarding thisreport from, 4 Q. And then Exhibit 13, it saysin line,
5 | believeit'sBob Vincent. Do you recall that? 5 sorry, paragraph three: | am also sending one USB
6 A. Yes. 6 driveto Richard Wenstrom; isthat correct?
7 Q. And just to confirm, that report was 7 A. Yes.
8 never provided to you by the cities? 8 Q. Okay. And earlier you testified Richard
9 MR. BULLER: Object to form. Misstates 9 Wenstrom would not have the capacity to under stand
10 thetestimony. 10 thechangestothat model?
11 BY MR. SCHWALB: 11 MR. BULLER: Object to form. That
12 Q. Wasthat report ever provided to you by 12 misstates his testimony.
13 thecities? 13 MR. OLEEN: [ join that objection.
14 A. | don't recdl it being provided. 14 A. | didn't say Richard -- | didn't
15 Q. Okay. With respect, coming back to 15 speculate about Richard in my statements.
16 Richard just for aminute. He'sa professional 16 BY MR. SCHWALB:
17 engineer. Does he havethe expertiseto -- well, 17 Q. Okay.
18 let meback up. 18  A. | was speaking about the -- | thought you
19 You said you don't have the expertise to 19 were talking about the general public, but.
20 develop a model independently? 20 Q. Okay.
21 A. Yes. That'strue. 21 A. Sowhat's your question?
22 Q. Okay. | think you also said that a 22 Q. Why'd you only giveit to Richard?
23 layperson wouldn't understand it? 23  A. | gaveittoWater PACK viaRichard who
24 MR. BULLER: Object to form. Ambiguous. 24 was, | believe, the president at the time.
25  A. Wdll, | was speaking specifically to the 25 Q. Okay. What about the Wetzels? Did you
Page 166 Page 168
1 change that was made to the model. 1 provide them with a copy of it?
2 BY MR. SCHWALB: 2 A. No. | provided acopy to Water PACK via
3 Q. Okay. Soalayperson would not 3 Richard Wenstrom.
4 understand the changesto the model ? 4 Q. Okay. Andyou did that, | believethis
5 A. Waéll, the particular changes that were 5 letter says, on March 9th of 2018?
6 doneto the model. 6 A. Yes. That'sright.
7 Q. Okay. 7 Q. Okay. And then subsequent to that the
8 A. Yesah. It'sapretty in-the-weeds kind of 8 draft order wasposted May 4th; isthat correct?
9 change. 9 A. That soundsright.
10 Q. Okay. 10 Q. Okay. Wasit provided to the public
11 A. I'mnot -- | guess my hesitation was I'm 11 beforeMay 4th?
12 not saying that the general public can't 12 A. No. That'swhen we provided it on our
13 understand groundwater models at all and 13 website.
14 understand their basic function and what they do. 14 Q. Okay. But thecitieshad it beforethen,
15 Q. But the specific changes a layper son 15 correct?
16 would not under stand? 16 A. Waéll, it sort of becamefinal right about
17 A. I think it would take -- my opinionisit 17 that time. | mean we were -- they had aform of
18 would take some expertise to understand. 18 it.
19 Q. Okay. 19 Q. Okay. And then earlier you testified
20  A. That particular change. 20 that, coming back to the order, you took control
21 Q. DoesRichard havethat expertise? 21 of thedraft after this Greensburg meeting?
22 MR. BULLER: Object to form. Lack of 22 A. | saiditwaslike --
23 foundation. Callsfor speculation. 23 Q. Thebulk of it.
24 BY MR. SCHWALB: 24 A. Ten months before Greensburg.
25 Q. Letmeback up. You provided thisUSB 25 Q. Okay.
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1 A. Well, ten months before we issued -- the 1 MR. BULLER: Object to form. Outside the
2 summer of '17 we took control of it. 2 scope of the topicsidentified.
3 Q. Okay. 3 MR. OLEEN: I'll join that objection.
4 A. So. 4 Sorry to interrupt. Y ou may continue.
5 Q. Andthen coming out of the Greensburg 5 A. I'mnotaware of any oneway or the
6 meeting, | think you testified earlier that the 6 other.
7 maybe not the overwhelming bulk, but you made 7 BY MR. SCHWALB:
8 substantial revisionsto the order yourself? 8 Q. Okay.
9 A. Correct. Substantial additions. Again, 9 A. Asl understand the question anyway.
10 that summary of what the public provided and sort 10 Q. Okay. Allright. And then last two,
11 of the evaluation of that, including some work | 11 here, earlier you testified that you had closed
12 commissioned staff to do and, yes, that's correct. 12 therecord at some point after the Greensburg
13 Q. Did you make any additions or changesto 13 meeting; isthat right?
14 theappendices? 14 A. Yes
15 A. I'm sure there were some changes, maybe 15 Q. Okay. Did the Burnsand McDonnell
16 even additions, but I'd haveto -- | could take a 16 revisionscomein beforeyou closed that record or
17 look if you want meto. 17 after?
18 Q. Doyou recall making any of those 18  A. Wel, | didn't start evaluating the
19 changes? 19 record -- the Burns and Mac model came after a
20 A. I meantherewasa-- I'd haveto have 20 date | announced as closing the record. Y ou know,
21 you take me specifically to what you're asking 21 | basicaly told the public I'll take -- take
22 about. 22 comment through this period, and | think it was
23 Q. I'mjust asking if you made any changes 23 theend of September, if memory serves me
24 totheappendices. 24 correctly.
25 MR. BULLER: I'm going to interpose an 25 Q. Okay.
Page 170 Page 172
1 objection. Thisisstarting to fedl likea 1 A. Andit may not be.
2 fishing expedition. 2 Q. AndtheBurnsand Mac report isdated, |
3 MR. SCHWALB: What's the specific 3 think?
4 objection? 4  A. Early October.
5 MR. BULLER: The objection isis none of 5 Q. | think September 28th?
6 thisisinside the scope of the court's order. 6 A. Wasit? Okay. Well, maybe.
7 The court specifically limited the questions that 7 Q. Wadll,isit or isit not?
8 arealowed at this deposition to the topics 8 A. Waéll, maybe I'm not -- well, we know that
9 pertaining to his order, the issuesidentified in 9 answer. I'd haveto dig around to find out when
10 that order, and thisisfar beyond the scope of 10 | asked for public comment.
11 thoseissues. 11 Q. Okay.
12 MR. SCHWALB: Okay. Let'ssee. 12 A. Onething at atime, here. Let me-- so
13 BY MR. SCHWALB: 13 the Burns and Mac report was September 24, 2018.
14 Q. Okay. Wasthereany back and forth -- 14 Q. Okay.
15 well, | think you already touched on this. 1'm 15 A. | guessI'm--1 don't have adocument in
16 sorry. Let'scomeback totheinitial draft that 16 front of me, it seems like there was a document
17 Mr. Traster provided, which | think you touched on 17 that said when | wanted comments by.
18 when Mr. Traster was asking you a few questions. 18 Q. Okay. But those commentswererequired
19 Arethereany regulationsthat you're aware of 19 prior toreceipt of therevised Burnsand Mac
20 that providefor an applicant providing the 20 report?
21 initial draft and getting feedback? 21 A. Again, | don't have the document in front
22 A. There's-- no regulation speaks for or 22 of me but that's my recollection.
23 against that. 23 MR. SCHWALB: Okay. Anybody want?
24 Q. What about in other regulatory contexts 24 MR. TRASTER: Areyou done?
25 that you'reresponsiblefor, LIMAS, for example? 25 MR. SCHWALB: I'm done.
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1 MR. TRASTER: | didn't hear no further 1 thisexhibit asthey're posted online?
2 questions. 2 A. No.
3 MR. SCHWALB: No further questions. 3 Q. Okay.
4 MR. TRASTER: | have another question or 4 A. | mean, do| havealist of every change
5 two but it'snot my turn. 5 wemadetoit? | don't. There may bea-- there
6 MR. OLEEN: Just aminute. 6 may bealog. | don't -- but no.
7 RECROSS-EXAMINATION 7 Q. Sothisistheedition of the website as
8 BY MR. OLEEN: 8 it existstoday or?
9 Q. | dohaveanother question or two. Since 9 A. Yes
10 -- because we'retalking about this updated 10 Q. Okay.
11 modeling report, | want to ask you to look at your 11 A. Yes
12 timelinewhich | think hasbeen marked as 12 MR. SCHWALB: Thank you. No further
13 Deposition Exhibit 1; isthat correct? Timeline? 13 questions.
14 |sthetimeline Deposition Exhibit 1? 14 MR. TRASTER: So--
15 A. Yes. Whichisincluded in the web page. 15 THE WITNESS: I'm sorry. Well, the
16 Q. Okay. Soyou just testified that the 16 website, there is adate posted that's included so
17 date of the updated Burnsand Mac modeling report 17 we know when particular documents were posted.
18 iswhat, to your knowledge? 18 MR. SCHWALB: Fair enough. Okay.
19  A. So,wadll, it'sdated -- yeah. Just a 19 THE WITNESS: And thisistoday's version
20 second, here. September 24th, 2018. 20 ofit, or.
21 Q. Okay. And thisisthe samerevised 21 MR. SCHWALB: Yesterday's.
22 modeling report that wetalked about earlier -- 22 THE WITNESS: Y esterday's when | printed
23 well, let mephraseit asa question. Sorry. 23 itout, yes.
24 Isthisthe same revised modeling report that 24 MR. SCHWALB: All right. Thank you.
25 you referred to earlier when you said that the 25 RECROSS-EXAMINATION
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1 changedid not materially affect the conclusions 1 BY MR. TRASTER:
2 that you reached in thefinal master order that 2 Q. SoMr. Schwalb asked you a question about
3 you issued? 3 taking control of the document that ended up being
4 A, Thatiscorrect. 4 themaster order and in the course of that
5 Q. SoMr. Schwalb had asked aline of 5 question said something about it taking control a
6 questioning about the timing of when this document 6 few monthsbeforethe master order wasissued, as
7 came out ver susthetiming of when you may have 7 | heard it. Maybel'm mistaken. But my
8 closed therecord to public comment, right? He 8 understandingisthat your testimony isthat DWR
9 asked you -- he was asking you sometiming 9 took control in the summer of 2017, which was
10 questions? 10 monthsbeforethe draft proposed master order was
11 A. Hewas, yes. 11 issued, correct?
12 Q. But -- but isit your testimony that the 12 A. Thatiscorrect. Thesummer of '17 we
13 errorscorrected by thisrevised report were minor 13 took control, approximately ten months before the
14 and did not impact materially the final master 14 proposed draft master order, and we kept control
15 order that you issued? 15 through the rest of the process.
16  A. Thatiscorrect. 16 Q. I'm curiousabout how you remember it was
17 MR. OLEEN: No further questions. 17 thesummer of 2017 that you took control. | mean,
18 MR. SCHWALB: Just have onefollow up 18 do you have a specific recollection of it being
19 here unlessyou-all want to go. 19 thesummer asopposed to the spring of 2017?
20 MR. BULLER: Go ahead. 20  A. Waéll, Mr. Oleen provided me with that
21 MR. SCHWALB: All right. 21 date. He wasthe onethat wasreally -- | made
22 REDIRECT-EXAMINATION 22 those additions we talked about from the proposed
23 BY MR. SCHWALB: 23 master order on, but he was really shepherding the
24 Q. Mr. Oleen wasreferring tothis 24 document through that period of time, so.
25 Exhibit 1. Does DWR keep track of versions of 25 Q. Verygood. Soit wascertainly at least
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1 ten monthsbeforethe draft proposed master order 1 AFFIDAVIT
2 wasreleased to the public that DWR wasin full 2.
3 and complete control? 3 STATEOF
4 A. That'smy understanding. 4 COUNTRY/CITY OF
5 Q. Doyou recall -- never mind. 5.
6 MR. TRASTER: No further questions. 6 Before me, this day, personally appeared,
7 MR. COLE: No questions. 7 DAVID BARFIELD, P.E., who, being duly sworn,
8 MR. TRASTER: We done? 8 statesthat the foregoing transcript of his’her
9 MR. KITE: | would ask that you review 9 Deposition, taken in the matter, on the date, and
10 and sign your transcript. 10 at thetime and place set out on the title page
11 THE WITNESS: I'll do that when she gets 11 hereof, constitutes a true and accurate transcript
12 ittome. 12 of said deposition, along with the attached Errata
13 MR. SCHWALB: All right. Well, | guess 13 Sheet, if changes or corrections were made.
14 wedidn't need the full eight hours, thank you 14 .
15 everybody. 15
16 THE WITNESS: Thank you. 16 DAVID BARFIELD, P.E.
17 (THEREUPON, the deposition concluded at 17 .
18 2:47 p.m.) 18 SUBSCRIBED and SWORN to before me this
19 19 day of , 2020 in the
20 . 20 jurisdiction aforesaid.
21 21
22 22
23 . 23 My Commission Expires Notary Public
24 | 24
25 . 25 .
Page 178 Page 180
1 SIGNATURE 1 DEPOSITION ERRATA SHEET
2. 2.
3 The deposition of DAVID BARFIELD, P.E. 3 RE:  APPINO & BIGGS REPORTING SERVICE, INC.
4 was taken in the matter, on the date, and at the 4 .,
5 timeand place set out on the title page hereof. 5 FILE NO.: 56894
6 . 6 .
7 It was requested that the deposition be 7 CASE: WATER PROTECTION ASSN. OF CENTRAL KANSAS
8 taken by the reporter and that same be reduced to 8 vs. DAVID BARFIELD, P.E., ET AL.
9 typewritten form. 9 .
10 . 10 DEPONENT: DAVID BARFIELD, P.E.
11 It was agreed by and between counsel and 11 .
12 the parties that the deponent will read and sign 12 DEPOSITION DATE: 1/28/20
13 thetranscript of said deposition. 13 .
14 . 14 To the Reporter:
15 . 15 | have read the entire transcript of my Deposition
16 . 16 taken in the captioned matter or the same has been
17 . 17 readto me. | request that the following changes
18 . 18 be entered upon the record for the reasons
19 19 indicated. | have signed my name to the Errata
20 . 20 Sheet and the appropriate Certificate and
21 21 authorize you to attach both to the original
22 22 transcript.
23 . 23 .
24 | 24
25 . 25 .
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CERTIFICATE

STATE OF KANSAS
COUNTY OF SHAWNEE

I, KsenijaM. Zeltkalns, a Certified
Court Reporter, Commissioned as such by
the Supreme Court of the State of
Kansas, and authorized to take
depositions and administer oaths within
said State pursuant to K.S.A 60-228,
certify that the foregoing was reported
by stenographic means, which matter was
held on the date, and the time and place
set out on the title page hereof and
that the foregoing constitutes atrue
and accurate transcript of the same.

| further certify that | am not
related to any of the parties, nor am |
an employee of or related to any of the
attorneys representing the parties, and
I have no financia interest in the
outcome of this matter.

Given under my hand and seal this
12th day of February, 2020.

KsenijaM. Zeltkalns, C.C.R. No. 1461
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1 AFFIDAVIT
2 .
3 STATE OF %MS@\S
4  COUNTRY/CITY OF Manha Houn
5
6 Before me, this day, personally appeared,
7  DAVID BARFIELD, P.E., who, being duly sworn,
8 states that the foregoing transcript of his/her
9 Deposition, taken in the matter, on the date, and
10 at the time and place set out on the title page
11 hereof, constitutes a true and accurate transcript
12 of said deposition, along with the attached Errata
13 Sheet, if changes or corrections were made.
14
15 ,DW,J @&(wd
16 DAVID BARFIELD, P.E.
17
18 SUBSCRIBED and SWORN to before me this
19 {;L%m day of Hebruany , 2020 in the
20 jurisdiction aforesaid. N
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DEPOSITION ERRATA SHEET

RE: APPINO & BIGGS REPORTING SERVICE, INC.
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CASE: WATER PROTECTION ASSN. OF CENTRAL KANSAS
vs. DAVID BARFIELD, P.E., ET AL.

DEPONENT: DAVID BARFIELD, P.E.

DEPOSITION DATE: 1/28/20

To the Reporter:

I have read the entire transcript of my Deposition
taken in the captioned matter or the same has been
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