BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF KANSAS

IN THE MATTER OF THE APPLICATION OF
THE CITIES OF HAYS, KANSAS
AND RUSSELL, KANSAS FOR APPROVAL TO

TRANSFER WATER FROM EDWARDS OAH Case No. 23AG0003 AG
COUNTY PURSUANT TO THE KANSAS Hon. Matthew A. Spurgin
WATER TRANSFER ACT

WATER PACK AND EDWARDS COUNTY
MEMORANDUM IN OPPOSITION TO THE CITIES’
OBJECTION TO THE TESTIMONY OF ANDREW KELLER Ph.D.

A. THE CITIES’ OBJECTION TO DR. KELLER’S TESTIMONY IMPLICATES
DUE PROCESS CONSIDERATIONS

The law is intended to be a search for truth which, of course, strongly militates in favor
of more evidence rather than less. “Whether or not the judge generally achieves or
maintains neutrality, it is his assigned task to be nonpartisan and to promote through the
trial an objective search for the truth.” HON. MARVIN E. FRANKEL, The Search for Truth:
An Umpireal View, 123 Penn. L. Rev.27 Harv. C.R.-C.L. L. Rev. 1031, 1035 (1975). That
rule and that goal are no less salutary and required in an administrative setting than in a
traditional judicial forum. In an administrative proceeding the presiding officer is
statutorily obliged to "afford to all parties the opportunity to respond, present evidence
and argument, conduct cross-examination and submit rebuttal evidence, except as

restricted by a limited grant of intervention or by the prehearing order." K.S.A. § 77-523.

Where an administrative body acts in a quasi-judicial capacity the requirements of due
process will attach to the proceedings. Adams v. Marshall, 212 Kan. 595, 599, 512 P.2d
365, 369—70 (1973). Due process requires that "[a]ll parties must be fully apprised of the
evidence submitted or to be considered, and must be given opportunity to cross-examine

witnesses, to inspect documents, and to offer evidence in explanation or rebuttal. In no
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other way can a party maintain its rights or make its defense. In no other way can it test

9

the sufficiency of the facts to support the finding . . .”” Id, at 370 (emphasis added).

The circumstances surrounding Mr. Barfield’s report are distinguishable from others
received by the tribunal because Mr. Barfield did not provide direct testimony and did not
file his rebuttal report until the last day permitted by the prehearing order. Barfield was
not identified as an expert until he offered his rebuttal report. That differs from every

other expert who tendered initial reports.

Barfield’s report! was not filed until June 28, 2023, the deadline for rebuttal reports.
The intervenors thus had no opportunity to depose Mr. Barfield and, if the Cities’
objection is sustained, no opportunity to provide evidence to the tribunal to refute his
conclusions. That potential inability implicates familiar principles of procedural due

process.

A civil litigant's right to due process is grounded in the Fifth and Fourteenth
Amendments of the United States Constitution and Section 18 of the Kansas
Constitution Bill of Rights [citation omitted]. Due process may refer to
substantive due process, which protects individuals from arbitrary state
action, or procedural due process, which at its core protects the opportunity
to be heard in a meaningful time and manner.

Creecy v. Kansas Dep't of Revenue, 310 Kan. 454, 462, 447 P.3d 959, 966 (2019). Due
process requires that Intervenors have the opportunity to offer evidence to explain and

contradict Barfield’s testimony.

B. THE GOVERNING PREHEARING ORDER NEITHER ADDRESSES THE
QUESTION PRESENTED HERE NOR PROHIBITS THE KELLER
TESTIMONY

t The report is labeled as rebuttal but, structurally and in context, it is in reality simply an initial report
masquerading as a rebuttal that is intended to buttress the Cities’ contentions in respect to aquifer recharge
rates at the Rg Ranch.
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The procedural schedule in the governing prehearing order does not address the issue
presented here and, correspondingly, does not prohibit the Keller testimony. The
Prehearing Order served April 19, 2023 superseded any previous order and governs the
proceedings presently. It provides in pertinent part the following;:

13. Except where specifically noted above, this Prehearing Order and Procedural Schedule
constitutes notice of any dates or deadlines scheduled herein. Parties should plan to meet
all deadlines and appear for any scheduled proceeding unless they have been specifically
notified by OAH that a date has been modified or a scheduled proceeding has been
continued or cancelled.

15. This order shall govern these proceedings until such time as any provision of this order is
replaced by a subsequent order. No agreement of the parties alone can modify this order.

16. This order shall govern the proceedings until such time as any provisions of this order are
replaced by a subsequent order.

The Procedural Schedule deadlines are only these:

5. PROCEDURAL SCHEDULE —

Notice of Public Comment Hearing May 1, 2023
Preliminary Witness Lists May 15, 2023
Preliminary Exhibit Lists May 15, 2023
Deadline to Propound Written Discovery | May 19, 2023
Deadline for Expert Witness Disclosures | May 29, 2023

Deadline to Pre-File Written Expert
Witness Testimony

May 29, 2023

Deadline to Respond to Written
Discovery

June 19, 2023

Public Comment Hearing

June 20, 2023

Deadline to File Final Witness Lists

June 23, 2023

Deadline to Pre-File Exhibits

June 23, 2023

Deadline for Rebuttal Expert Witness
Disclosures

June 28, 2023

Deadline to Pre-File Written
Supplemental/Rebuttal Witness
Testimony

June 28, 2023

Hearing Start Date

July 19, 2023
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C. CHARACTERIZATION OF THE BARFIELD REPORT AS REBUTTAL IS
ILLUSORY, BUT EVEN IF PROPERLY SO CHARACTERIZED
SURREBUTTAL IS APPROPRIATE AND ADMISSIBLE

As noted in footnote 1, supra, to identify the Barfield report as rebuttal is to exalt form
over substance. It is simply an exposition on aquifer recharge that references Steven
Larson. It incorporates arguments that Intervenors must as a matter of equity be allowed
to rebut. But even if accepted as rebuttal, Intervenors would customarily be permitted to
offer surrebuttal.

It is first important to clarify what surrebuttal is and what it is not.

Rebuttal evidence is that which contradicts evidence introduced by
an opposing party. It may tend to corroborate evidence of a party who
Jirst presented evidence on the particular issue, or it may refute or
deny some affirmative fact which an opposing party has attempted to prove.
It may be used to explain, repel, counteract, or disprove testimony or facts
introduced by or on behalf of the adverse party. Such evidence includes not
only testimony which contradicts the witnesses on the opposite side, but
also corroborates previous testimony. The use and extent of rebuttal
[evidence] rests in the sound discretion of the trial court and its ruling will

not be reversed unless it appears the discretion has been abused to a party's
prejudice.

State v. Rice, 261 Kan. 567, 580, 932 P.2d 981, 992 (1997) (citing State v. Prouse, 244
Kan. 292, Syl. 1 2, 767 P.2d 1308 (1989) (emphasis added).

Surrebuttal evidence is “merited where (1) the government's rebuttal testimony raises a
new issue, which broadens the scope of the government's case, and (2) the defense's
proffered surrebuttal testimony is not tangential, but capable of discrediting the essence
of the government's rebuttal testimony.” United States v. Sorensen, 801 F.3d 1217, 1239—
40 (10th Cir. 2015). Clearly the testimony and report from Mr. Barfield broadens the
scope of the Cities’ presentation and, because recharge rates are central to the question of
sustainability, a response to the testimony cannot fairly be considered to be tangential.

Importantly, “[t]he trial court's denial of the admission of surrebuttal evidence, when it
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is material to the defense and will not unnecessarily delay the trial, is an abuse of

discretion.” State v. Davis, 237 Kan. 155, 155, 697 P.2d 1321, 1322 (1985).

D. THE CITIES’ CONTENTION THAT THEY WOULD BE UNDULY
SURPRISED BY THE KELLER TESTIMONY IS DEMONSTRABLY
MERITLESS.

The Cities cannot credibly claim prejudice or surprise. Attached as Exhibit 1 is a copy
of the Cities’ exhibit 2408. The exhibit is a letter dated August 21, 2018 with the reference
line “RE: Review of Burns & McDonnell Modeling Report to the City of Hays.” The report

then states in part the following:

We have reviewed the Burns & McDonnell (BMcD) February 13, 2018,
modeling report (BMcD Report) to the City of Hays, Kansas. We have
several concerns with BMcD's modeling approach, results and reporting.
Addressing these concerns could lead to significantly different conclusions
than BMcD's regarding the amount of water that can be sustainably
transferred to the Cities of Hays and Russell from the Rg9 Ranch without
impairment to other water rights.

Cities Exhibit 2408 at 1.
The Cities and their counsel know who Dr. Keller is and they know what he thinks. It

is the tribunal that will benefit from his critique of the Barfield report.

E. CONCLUSION
Elemental due process considerations tilt strongly in favor of admission of the Keller

testimony. The governing prehearing order does not pretend to prevent it. And the Cities

cannot appropriately claim surprise or prejudice. The testimony should allowed.
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Dated July 27, 2023
Overland Park, Kansas LEE SCHWALB LLC

By/s/Charles D. Lee

Charles D. Lee, Esq., KS Bar 10277
Myndee Lee, Esq. KS Bar No. 20365
Micah Schwalb, Esq., KS Bar 26501
7381 West 1334 — Second Floor
Overland Park, KS 66213
913-549-8820 (0)
clee@leeschwalb.com
mlee@leeschwalb.com
mschwalb@leeschwalb.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on July 27, 2023, the foregoing was electronically served to all

counsel of record by email as follows:

FOULSTON SIEFKIN

David M. Traster, KS #11062

1551 N. Waterfront Parkway, Suite 100
Wichita, KS 67206-4466

T: 316-291-9725|F: 316-267-6345
dtraster @foulston.com

Daniel J. Buller, KS #25002

7500 College Boulevard, Suite 1400
Overland Park, KS 66210-4041

T: 913-253-2179|F: 866-347-9613
dbuller @foulston.com

DREILING, BIEKER & HOFFMAN, LLP
Donald F. Hoffman, KS #09502
donhoff@eaglecom.net

Melvin J. Sauer, Jr., KS #14638
melsauer@eaglecom.net

111 W. 13th Street

P.O. Box 579

Hays, KS 67601-0579

T: 785-625-3537|F: 785-625-8129
ATTORNEYS FOR CITY OF HAYS

WOLK & COLE

Kenneth L. Cole, KS #11003

4 S. Kansas

P.O. Box 431

Russell, KS 67665-0431

T: 785- 483-3711|F: 785-483-2983
cole ken@hotmail.com
ATTORNEYS FOR CITY OF RUSSELL

STINSON LLP

Lynn D. Preheim
lynn.preheim@stinson.com

Christina J. Hansen
christina.hansen@stinson.com

1625 N. Waterfront Parkway, Suite 300
Wichita, KS 67206

ATTORNEYS FOR BIG BEND GROUNDWATER
MANAGEMENT DISTRICT NO. 5

KANSAS DEPT. OF AGRICULTURE
Stephanie A. Kramer, Staff Attorney
Stephanie.Kramer@ks.gov

1320 Research Park Drive
Manhattan, KS 66502

ATTORNEYS FOR KDA

/s/Charles D. Lee
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