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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS  
STATE OF KANSAS 

 
 
IN THE MATTER OF  
 
The Application of the Cities of Hays, Kansas 
and Russell, Kansas for Approval to Transfer 
from Edwards County, Kansas  
 
 

           OAH Case No. 23AG0003 AG  

Pursuant to the Kansas Water Transfer Act   
 

AMENDED NOTICE OF SUBMISSION 
 

Kansas Department of Agriculture (KDA) was directed to submit a filing by Friday June 
30, 2023, of any written public comments received by KDA in accordance with the amended 
notice.  

 Pursuant to this court order KDA filed a Notice of Submission on June 29, 2023, but 
Exhibit A was not included in that filing as previously indicated. KDA is hereby submitting Exhibit 
A, forty-five pages of written comments, submitted on or before the June 26, 2023 deadline. No 
redactions have been made.  

I, Kate Langworthy, affiant herein, do hereby affirm and verify that the written comments 
are a true and correct copy submitted for public comment to be seen by the Water Transfer Hearing 
Panel in the care of the Chief Engineer. I further affirm that all comments were considered legible 
and identifiable.  

 
Respectfully submitted, 

       s/Kate Langworthy 
      Kate Langworthy # 29310 
      Staff Attorney 
      Kansas Department of Agriculture 
      1320 Research Park Drive 
      Manhattan, Kansas 66502 

TEL: (785) 564-6715 
FAX: (785) 564-6777 
Kate.Langworthy@ks.gov 

Attorney for the Kansas Department of 
Agriculture  
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing Amended Notice of 

Submission was served by uploading it to OAH Case No. 23AG0003 which will send notice by 

electronic mail to the following: 

Stephanie A. Kramer, Chief Counsel  
Stephanie.Kramer@ks.gov  
Kansas Department of Agriculture  
1320 Research Park Drive  
Manhattan, KS 66502  

Attorneys for the Kansas Department 
of Agriculture  

Lynn D. Preheim  
lynn.preheim@stinson.com  
Christina J. Hansen  
christina.hansen@stinson.com  
STINSON LLP  
1625 N. Waterfront Parkway, Suite 300  
Wichita, KS 67206  

Attorneys for the Big Bend Groundwater 
Management District No. 5  

David M. Traster, KS #11062  
1551 N. Waterfront Parkway, Suite 100  
Wichita, KS 67206-4466  
T: 316-291-9725|F: 316-267-6345  
dtraster@foulston.com  
Daniel J. Buller, KS #25002  
7500 College Boulevard, Suite 1400  
Overland Park, KS 66210-4041  
T: 913-253-2179|F: 866-347-9613  
dbuller@foulston.com  

and, 

Donald F. Hoffman, KS #09502  
donhoff@eaglecom.net  

and, 
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Melvin J. Sauer, Jr., KS #14638  
melsauer@eaglecom.net  
DREILING, BIEKER & HOFFMAN, LLP  
111 W. 13th Street  
P.O. Box 579  
Hays, KS 67601-0579  
T: 785-625-3537|F: 785-625-8129 

Attorneys for the City of Hays, Kansas 

Kenneth L. Cole, KS #11003  
4 S. Kansas  
P.O. Box 431  
Russell, KS 67665-0431  
T: 785- 483-3711|F: 785-483-2983  
cole_ken@hotmail.com  

Attorneys for the City of Russell, Kansas 
Charles D. Lee  
clee@leeschwalb.com  
Myndee M. Lee  
mlee@leeschwalb.com  
P.O. Box 26054  
Overland Park, KS 66225  

and,  

Micah Schwalb  
mschwalb@leeschwalb.com  
Lee Schwalb 4450 Arapahoe Avenue, Suite 
100 Boulder, CO 80303  

Attorneys for Water PACK  

Mark Frame  
framelaw@yahoo.com  
P.O. Box 37  
Kinsley, KS 67547  
Attorney for Edwards County  

/s/Kate Langworthy  
Kate Langworthy, KS # 29310 



Exhibit A

















































 

 
Since 1894 

 

6031 SW 37th Street * Topeka, KS 66614-5129 * (785) 273-5115 * Fax (785) 273-3399 * E-mail: aaron@kla.org * www.kla.org 

June 26, 2023 

Water Transfer Hearing Panel 
c/o Mr. Earl Lewis, Chief Engineer 
Division of Water Resources, Kansas Department of Agriculture 
1320 Research Park Drive 
Manhattan, KS 66502 
 
Re:  Public comments of the Kansas Livestock Association on Hays/Russell Water 

Transfer Application, OAH No. 23AG0003 
 

Water Transfer Hearing Panel Members: 

The Kansas Livestock Association (KLA), located at 6031 SW 37th Street, Topeka, KS 66614-
5129, was formed in 1894, and is a trade association representing more than 5,700 members on 
legislative and regulatory issues.  KLA members are involved in many aspects of the livestock 
industry, including seed stock, cow-calf, and stocker cattle production; cattle feeding; dairy 
production; swine production; grazing land management; and diversified farming operations.  
KLA has numerous members in the Arkansas River basin that have both stockwater and irrigated 
water rights that would be affected by the Hays/Russell Water Transfer Application, OAH No. 
23AG0003 (hereinafter “the Transfer”).  KLA opposes the Transfer as it was submitted, and asks 
that the presiding officer, consistent with K.S.A. 82a-1504, approve the transfer of a smaller 
amount of water along with additional terms and conditions that would protect the cities in times 
of drought and allow the cities to access the water necessary for actual growth, but at the same 
time, protect the Arkansas River basin and existing water users near the R-9 Ranch. 

The Water Transfer Act was enacted by the Kansas legislature to place an additional check on 
water right owners who seek to transfer water out of one basin for use in another.  This limitation 
gives the water transfer hearing panel additional administrative powers to limit water use beyond 
the chief engineer’s authority pursuant to a change in use application.  In K.S.A. 82a-1502(a), an 
applicant must show “that the benefits to the state for approving the transfer outweigh the 
benefits to the state for not approving the transfer . . . .”  K.S.A. 1502(c) outlines certain items 
that should be considered in weighing the benefits to the state, but allows the presiding officer to 
consider items beyond those specifically listed, when it states, “the presiding officer shall 
consider all matters pertaining thereto . . . .”     

Central to these additional administrative powers is a concern that an influential actor, like a 
large municipality, could exploit water resources in a distant basin while avoiding beneficial use 
of existing resources in the basin where place of use will occur.  The Transfer application, as 
submitted, presents such a problem, and limitations must be imposed to protect the Arkansas 
River basin. In particular, KLA believes the Transfer fails to produce benefits to the state to 
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outweigh the benefits of a more limited approach to the transfer because it fails the tests found in 
paragraphs (3) and (4) of K.S.A. 82a-1502(c). 

The initial issue with the Transfer application is that it overestimates populations growth.1  The 
application for water transfer claims population growth of two percent, but Hays has grown at 
less than one percent in the last decade and Russell has lost population.2  This glaring error 
overstates the needs of the cities. 

The second problem is Hays and Russell are attempting to transfer more water than either city 
currently uses or could reasonably be expected to need in the future, even in extreme drought 
scenarios.3  Based solely on Chief Engineer David Barfield’s Master Order in the change in use 
application, the cities would have available, on average, 4,800 acre feet of water, but analysis 
shows the 2040 demand of the cities is only 3,228 acre feet.4  This amount of future use could be 
met by the cities’ existing water supplies under average climatic conditions.   

Even under a generous one percent growth rate and extreme drought, Hays would only be short 
643 acre-feet of water in 2040 and it is not anticipated that Russell would be short water.5  This 
begs the question, what are the cities going to do with the water they are asking for via the 
Transfer?  Abandoning the cities’ current water conservation activities would weigh against the 
cities in K.S.A. 82a-1502(c)(7) and is something the cities’ application denies.  Without 
additional information, it would seem the cities plan to simply forego use of existing water 
supplies in the basin where the cities are located, conserving theses supplies for the future, while 
initiating a significant demand on an out-of-basin supply.  KLA would argue this is the exact type 
of activity the Water Transfer Act was meant to prevent. 

Although Chief Engineer Barfield seemed confident his Master Order, which granted the cities a 
ten-year rolling average of 48,000 acre-feet,6 would protect safe yield in the Arkansas River 
basin, that is a contested issue.7  Given the cities’ lack of current or immediate need for this 
amount of water and the significant concerns and varying professional opinions around safe 
yield, KLA proposes the presiding officer use his discretion under K.S.A. 82a-1505 to do the 
following: 

 
1 Harvey Economics, Review of the Reasonable-Need Limitations Determining Future Water Needs for the Cities of 
Hays and Russell, Kansas, at 3-1 (May 25, 2023). 
2 Id. at 3-2. 
3 Id. at 5-4. 
4 Id. 
5 Harvey Economics, Rebuttal Response to Selected Expert Reports Filed on Behalf of the Cities of Hays and Russell, 
at Table 3-3 (forthcoming June 29, 2023). 
6 MASTER ORDER CONTINGENTLY APPROVING CHANGE APPLICATIONS REGARDING R9 WATER RIGHTS, at 18 
(March 27, 2019), available at htps://agriculture.ks.gov/docs/default-source/dwr-water-appropria�on-
documents/haysr9_master-order_final_complete.pdf?sfvrsn=7e168ac1_4. 
7 See Pe��on for Judicial Review, Water Prot. Ass’n. of Cent. Kan. v. Barfield (May 29, 2019), available at 
htps://agriculture.ks.gov/docs/default-source/dwr-water-appropria�on-documents/2019-05-
29_waterpack_v_barfield_pe��on_63291.pdf?sfvrsn=b7d18bc1_0. 

https://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/haysr9_master-order_final_complete.pdf?sfvrsn=7e168ac1_4
https://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/haysr9_master-order_final_complete.pdf?sfvrsn=7e168ac1_4
https://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/2019-05-29_waterpack_v_barfield_petition_63291.pdf?sfvrsn=b7d18bc1_0
https://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/2019-05-29_waterpack_v_barfield_petition_63291.pdf?sfvrsn=b7d18bc1_0
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1. Limit the immediate transfer to approximately 650 acre-feet, the amount of future need in 
an exceptional drought that can realistically be expected given the cities’ current water 
resources.   

2. Condition the use of transferred water on the cities’ continued use of existing available 
water resources, meaning the cities cannot abandon current water supplies in favor of 
water from another basin until such available local resources are fully utilized.   

3. Allow the cities to make requests for additional water transfers at regular intervals, like 
every five years, up to the amount of water allowed under a final version of the change in 
use order.  The panel could allow future transfer requests, consistent with the water rights, 
to be approved by the Chief Engineer up to an amount shown by the cities to be actually 
necessary because existing supplies are insufficient due to either deteriorating supplies of 
in-basin water resources or unexpected population growth.  Such future transfer 
approvals should also be conditioned on whether safe yield goals in the basin surrounding 
the R-9 Ranch have been met by past transfers and are projected to be met for the 
additional request. 

KLA believes a limited and conditional transfer will provide the cities with a more than adequate 
water supply and allow the cities additional access to their out-of-basin water rights upon a 
showing of need.  Such an approach will also safeguard existing water uses in the basin 
surrounding the R-9 Ranch by allowing real-time analysis of impact on safe yield. 

Sincerely,  

 
Aaron M. Popelka 
V.P. Legal & Governmental Affairs. 

















 
 

VIA ELECTRONIC TRANSMISSION 

June 26, 2023 

Water Transfer Hearing Panel 
C/O Chief Engineer – Division of Water Resources 
Kansas Department of Agriculture 
1320 Research Park Drive 
Manhatan, Kansas 66502 

Re: OAG No. 23AG0003 AG (R9 Ranch Water Transfer Mater) 

To Whomsoever It May Concern: 

The Water Protec�on Associa�on of Central Kansas (Water PACK) does not oppose the R9 Ranch water 
transfer in principle. Instead, Water PACK expects that the rolling average of 4,800 acre-feet per year (AFY) 
sought by the Ci�es will impair the water rights and private property rights of Water PACK’s members. To 
prevent future impairment proceedings, the amount of water available to the Ci�es from the R9 Ranch 
should be significantly reduced to a more sustainable level (ideally 2,000-2700 AFY) or to a level based 
upon their actual projected needs (643 AFY in Hays). The Ci�es should also be required to sa�sfy burdens 
of proof regarding the proposed benefits of the transfer. 

A reduc�on in quan��es transferred for municipal uses would substan�ally reduce the likelihood of future 
li�ga�on regarding impairment and takings, while also sa�sfying applicable legal standards. Compare 
K.S.A. 82a-1502(b) with K.S.A. 82a-706; see also Audubon of Kansas, Inc. v. United States Dep't of Interior, 
67 F.4th 1093, 1107 (10th Cir. 2023) (“The Water Division enjoys limited discre�on under Kansas law, but 
it always must protect senior water rights above junior rights.”); See Recommendations on the City of 
Wichita’s Proposed Modification of the Aquifer Storage and Recovery Project Phase II Water Appropriation 
Permits, in In Re City of Wichita’s Phase II Aquifer Storage and Recovery Project in Harvey and Sedgwick 
Coun�es, Kansas, 18 WATER 14014 at p. 1331. Reduc�ons in transferrable quan��es may also ensure that, 
per the Water Transfer Act (the WTA), the transfer meets present or reasonably foreseeable future 
beneficial uses in the donor basin, assuming the panel also determines that the benefits to Kansas for 
approving the transfer outweigh the benefits to the state for rejec�ng the transfer. WTA at 82a-1502(a). 

We also expect that reduced transfer quan��es would limit the likelihood of takings proceedings or 
viola�ons of the Kansas Private Property Protec�on Act. 

With an express purpose of reducing the “risk of undue or inadvertent burdens on private 
property rights resul�ng from lawful government ac�ons” (Kansas Statutes. Kansas 
Legislature, 2013–2014, K.S.A. 77-702) the [Kansas Private Property Protec�on Act] 
requires governmental agencies before “any governmental ac�on is ini�ated” to prepare 

 
1 htps://www.agriculture.ks.gov/docs/default-source/dwr-water-appropria�on-documents/asr-recommenda�ons-
2022-executed.pdf. 



 

reports that follow guidelines that provide for alterna�ves to the ac�on that may “reduce 
the extent of limita�on of the use of the private property” and that may “reduce the risk 
to the state that the ac�on will be deemed a taking” (Kansas Statutes. Kansas Legislature, 
2013–2014, K.S.A. 77-706). 

John C. Peck, Legal Challenges in Government Imposition of Water Conservation: The Kansas Example, 107 
AGRONOMY J. 1561 (2015).2 Water rights are, a�er all, a private property right subject to the protec�ons of 
our eminent domain laws. 

With the Kansas Private Property Protec�on Act in mind, we have enclosed as Atachment A to this leter 
a map iden�fying water rights in the area surrounding the property known as the R9 Ranch. Orange parcels 
on the atached map show points of diversion held or operated by Water PACK members or their affiliates 
that we expect would be impacted by the proposed transfer. We expect the Ci�es’ transfer (in its present 
form) will cost water users surrounding the ranch upwards of $27 million in present dollars. For wells on 
the west side of the river, 21 wells would be completely writen off by their owners because they cannot 
be redrilled, effec�vely conver�ng the associated lands back to pre-development (i.e., dryland condi�ons) 
with a loss of over $10 million in irrigated land value. Of the remaining wells, we project that: 

• 20% or 143 of the total on the east side of the river would have to be reset deeper, at an es�mated 
approximate cost of $15,000 per well or $2,145,000; and 

• 21 wells on the west side of the river could be redrilled at an es�mated approximate cost of 
$25,000 per well, while 285 wells on the east side of the river could be redrilled at an approximate 
cost of $40,000 per well. 

Thank you in advance for your considera�on of this leter. 

Yours truly, 

Water PACK 

 

By:_/s/ Pat Janssen___________ 
Patrick M. Janssen, its President 

 

 
2 Mr. Peck is of counsel to Foulston Sie�in. 



 

Atachment A 

 


















	City of Hays.comment.Musil, Shaun, etc.
	City of Hays_R9Comments
	Elliott, Ken.publiccomment_haysr9
	HaysMed Water Transfer Comment
	HaysUSD489_R9Comments
	Janssen, John
	KLA Public Comments re Hays-Russell Water Transfer Application, OAH No. 23AG0003
	Madden, Dustin Water Transfer Public Comment 6.26.23 - 2
	Meier, James.public-comment-hays-russell-water-transfer
	Mellick, Ron Water Transfer Public Opinion
	Strate, Reed.Public comment.06.26.2023
	Strobel, John Water Transfer Public Opinion
	Water PACK Letter to Water Transfer Panel
	Wenstrom, Richard & Jane Comments - Water Transfer Hearing Panel-June 2023
	Wetzel, Leroy and Janet



