
STATE OF KANSAS 
BEFORE THE DIVISION OF WATER RESOURCES, 

KANSAS DEPARTMENT OF AGRICULTURE 

In the Matter of the City of Wichita's 
Phase II Aquifer Storage and Recovery Project 
in Harvey and Sedgwick Counties, Kansas. 

Pursuant to K.S.A. 82a-1901 and K.A.R. 5-14-3a. 

) 
)Case No. 18 WATER 14014 
) 

PREHEARING ORDER ON GMD2'S REVISED MOTION FOR SUMMARY JUDGMENT 
BASED ON SUPPLEMENTAL DISCOVERY ANSWERS RECEIVED FROM CITY 

On September 25, 2019, Equus Beds Groundwater Management District No.2 (GMD2) 

electronically submitted their Revised Motion for Summary Judgment Based on Supplemental 

Discovery Answers Received From City and the accompanying Memorandum in Support of 

Revised Motion for Summary Judgment (collectively referred to as "Revised Motion"). 

Subsequently, also on September 25, 2019, the City of Wichita (City) submitted an email 
requesting GMD2's Revised Motion be stricken for non-conformity with the scheduling orders. 

The City alleges the submission is untimely, in contravention of prior statements that no further 

prehearing orders were contemplated and that the allegedly new information on which the 

motion is based is not new, but has been ascertainable from the proposal. 

On September 27, 2019, the Division of Water Resources (DWR) submitted an email 

opposing consideration of GMD2's Revised Motion and joined in the City's request that it be 

stricken from the record. DWR asserts that a prohibition on additional prehearing filings is 
implicit from the parties' logistical discussions since the issuance of the Order on Prehearing 
Motions on July 24, 2019, and that such a prohibition has been effectively acceded to by GMD2. 

DWR asserts proper procedure would be to first file a motion requesting permission to file a 

revised dispositive motion, even though DWR asserts that any revised dispositive motions are 

improper at this stage of the proceedings. 

The Intervenors have not submitted a response to GMD2's Revised Motion for Summary 
Judgment. 



Discussion and Conclusion 

As stated in its title, the district's Revised Motion is based on supplemental discovery 

answers provided by the City. The City provided these answers on August 1, 2019, in order to 

comply with the Order on Prehearing Motions issued July 24, 2019. 

On August 6, 2019, GMD2 filed a motion requesting, in part, a continuance of the 

September hearing dates (September 24-26, 2019) due to the need to review the answers 
submitted by the City on August 1, 2019. The district requested 90 days to have adequate time 
to evaluate the new information, share it with their experts for comment and otherwise prepare 
for the hearing. In its Response to City's Motion to Modify Order on Prehearing Motions and 

District's Motion for Continuance of Hearing, GMD2 summarized its request as "[T]he District is 
merely asking for an opportunity to properly consider the additional expert reports in preparing 
for the hearing and the ability to conduct depositions, if desired." (Para 17.) The request did not 

cite the possibility of filing revised prehearing dispositive motions. 

As documented in the Status Conference Order dated August 9, 2019, the district's (and 
Intervenors') requests for continuance were granted "with the caution that additional 
continuances will not be granted absent extreme circumstances." The new hearing date was not 
specifically set at that time; communications were to begin promptly "between all parties to 
secure a new date for the hearing, preferably in November or December of 2019." 

A subsequent status conference was held on September 18, 2019, primarily to address 
logistical issues related to the hearing. The dates of the hearing were decided, based in part on 
the availability of all parties, for December 10, 11 , and 12, 2019. These matters are documented 
in the Prehearing Status Conference Order issued October 2, 2019. During the conference, no 
party objected to these hearing dates, requested a continuance of the dates, requested permission 
to file additional prehearing dispositive motions, or indicated an intention to possibly file 
additional prehearing dispositive motions. 

The district submitted its Revised Motion on September 25, 2019, after the status 
conference but before issuance of the Prehearing Conference Order documenting the decisions 
announced during the conference. 

The Presiding Officer declines to consider the district's Revised Motion for the following 
reasons. In the interest of fairness, consideration of this motion would require an opportunity for 

the other parties to submit responsive briefs and for all parties to present oral argument. In light 
of the difficulty previously encountered in finding dates for argument convenient for all parties, 
consideration of the Revised Motion would, in all likelihood, necessitate an additional 
continuance of the hearing. The Presiding Officer made clear such a continuance would not be 



granted "absent extreme circumstances". Extreme circumstances have not been established to 
justify said continuance. It is noted that, if the Revised Motion were to be granted, no hearing 
would be required; however, a denial of the motion would require the hearing to be further 

delayed. 

Moreover, the Presiding Officer's warning that further continuances of the hearing would 

not be granted "absent extreme circumstances" was expressly stated in the Status Conference 
Order dated August 9, 2019. At this point, the district had been in possession of the City's 

supplemented answers for over a week; the City had submitted them on August 1, 2019. The 
district expressed no intention to file additional prehearing motions until it filed the Revised 
Motion on September 25, 2019. 

Finally, this matter is of significant public concern; the public has been given notice of 
opportunities to comment a number of times, only to have most of those opportunities postponed. 
Within this more flexible context of an administrative hearing, rather than a civil trial, the 
Presiding Officer finds it an appropriate exercise of discretion to hold the hearing, which will 
include a public comment period, as scheduled. 

IT IS SO ORDERED, THIS 9th DAY OF OCTOBER, 2019. 

~<::_-~ 
Constance C. Owen 
Presiding Officer 
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