STATE OF KANSAS
BEFORE THE DIVISION OF WATER RESOURCES
KANSAS DEPARTMENT OF AGRICULTURE

)
In the Matter of the City of Wichita's
Phase II Aquifer Storage and Recovery Project )
In Harvey and Sedgwick Counties, Kansas.
)

Case No. 18 WATER 14014

Pursuant to K.S.A. 82a-1901 and K.A.R. 5-14-3a.

DWR's CONSOLIDATED RESPONSE IN OPPOSITION TO
GMD2's AND INTERVENORS'
MOTION TO DISMISS AND MOTION FOR SUMMARY JUDGMENT

COMES NOW the Kansas Department of Agriculture, Division of Water Resources
(hereinafter "DWR"), by and through counsel, Aaron B. Oleen, and hereby opposes the Motion to
Dismiss and the Motion for Summary Judgment filed by GMD2 and joined by Intervenors (the
"Motions"). These administrative proceedings are notproperly subject, either in law or in spirit,
to the dispositive rules of civil procedure that GMD2 and Intervenors invoke. And at this late
stage in these proceedings, the public would benefit from the full disclosures and information that
can only come from concluding these proceedings via an open, formal-phase hearing, rather than
on procedural technicalities.
1.

As DWR has noted in a previous response, these proceedings are being conducted

subject to relaxed rules of civil procedure and evidence. Such rules in this administrative matter
must come secondary to "provid[ing] all parties to this action a reasonable opportunity to be heard
and present evidence." (See Pre-Hearing Conference Order quoted in DWR' s Resp. in Opp. to
GMD2's and Intervenors' Mot. in Limine and Mot. to Bar Agency Recommendations.) The
formal parties hereto are entitled to having this process run its full and proper course so that they
can have their full say.
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2.

The general public has developed a similar entitlement. This is of equal, if not

greater, importance to DWR as an agency. The public has already been formally noticed (andrenoticed) that this formal-phase hearing will occur. A public expectation has been created that these
proceedings will be concluded publicly and after full evidentiary disclosure, after which the
Presiding Officer will consider all evidence submitted into the record and make an informed
decision. Truncating the proceedings at this stage would jeopardize DWR's credibility as an
agency as well as leave jilted those members of the public who might disagree with GMD2's and
Intervenors' views regarding this matter.
3.

These proceedings should be allowed to conclude in the full and normal course as

contemplated when they began. The Motions should be denied.
WHEREFORE, DWR requests that GMD2's and Intervenors' Motions be denied; and for
such other and further relief as the Presiding Officer deems just and equitable.

Respectfully submitted,
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Aaron B. Oleen, S. Ct. #23588
1320 Research Park Drive
Manhattan, Kansas 66502
TEL: (785) 564-6715
FAX: (785) 564-6777
aaron.oleen@ks.gov
Attorney for KDA-DWR
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CERTIFICATE OF SERVICE
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I certify that on this [ b
day of March, 2019, the above DWR's Consolidated
Response in Opposition to GMD2 'sand Intervenors ' Motion to Dismiss and Motion for Summary
Judgment was electronically filed with the Presiding Officer for this matter and that copies were
sent via e-mail to the following:
Presiding Officer
1320 Research Park Drive
Manhattan, KS 66502
david. barfield@ks. gov
kenneth. titus@ks.gov
Intervenors
101 0 Chestnut
Halstead, KS 67056
twendling@mac.com
Equus Beds Groundwater Management District No. 2
313 Spruce
Halstead, KS 67056
tboese@gmd2.org
tom@aplawpa.com
stucky.dave@gmail.com
leland.rolfs@sbcglobal.net
City of Wichita
Department of Public Works & Utilities
455 North Main Street
·
Wichita, KS 67202
jpajor@wichita.gov
bmcleod@wichita.gov
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Aaron B. Oleen, S. Ct. #23588
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