STATE OF KANSAS
BEFORE THE DIVISION OF WATER RESOURCES
KANSAS DEPARTMENT OF AGRICULTURE

)
In the Matter of the City of Wichita's
Phase II Aquifer Storage and Recovery Project )
In Harvey and Sedgwick Counties, Kansas.
)

Case No. 18 WATER 14014

Pursuant to K.S.A. 82a-1901 and K.A.R. 5-14-3a.

DWR's RESPONSE IN OPPOSITION TO INTERVENORS' AND GMD2'S
MOTIONS FOR EXTENSION OF TIME TO REQUEST DISCOVERY,
DESIGNATE EXPERT WITNESSES AND EXHIBITS AND CONTINUE HEARING

COMES NOW the Kansas Department of Agriculture, Division of Water Resources
("DWR"), by and through counsel, Aaron B. Oleen, and hereby opposes the similar motions of
Intervenors and GMD2 to yet again delay the deadlines and public hearing in these proceedings.
What may have initially seemed to be reasonable requests for additional time have, with repetition
and recent disclosure in the media, come to look like a modus operandi of delay. This process and
the public deserves better, without the additional inconvenience and confusion of yet again remailing and re-publishing notices to once again reschedule the public hearing for this matter.
1.

As to Intervenors' motion, this is not a situation where Intervenors can claim

surprise regarding Wichita's proposed changes that are at the heart of this matter. The current
Intervenors are all local landowners-including their attorney, apparently-and Wichita's
proposal has been publicly advertised and discussed since before 2016. Intervenors have made no
effort to explain why they have only recently organized and hired counsel to represent them during
these proceedings and the formal phase of the public hearing for this matter. The recent article in
the Newton Now, attached to Wichita's response in opposition, seems to provide the most likely
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explanation.
2.

Moreover, when Intervenors' counsel first informally began to participate in

various status and hearing conference-calls in these proceedings back in September 2018, the
Presiding Officer made it clear to all parties that any intervenors would be subject to the established
deadlines and dates in these proceedings. Counsel for Intervenors then indicated her understanding
and agreement.
3.

As to GMD2's motion in support oflntervenors' motion, DWR notes that counsel

for GMD2 previously participated in two different status and/or hearing conference-calls where
the parties consulted their schedules and decided on a date and time to hold the public hearing for
this matter. GMD2 ' s repeated desire to disregard and continue those jointly determined hearing
dates seems to indicate a shared underlying goal with Intervenors, i.e., to continue these
proceedings in an attempt to obtain a new presiding officer. Like Intervenors, GMD2 cannot
credibly claim lack of advance notice and opporhplity to prepare regarding Wichita's proposed
changes at issue, which GMD2 has known about since before 2016.
4.

GMD2's information regarding the recent departure of their hydrogeologist,

however, may warrant some appropriate extension or accommodation. But without knowing more,
such as when GMD2 first knew that their hydrogeologist was leaving, DWR cannot opine on the
propriety of using that departure as a basis for any further delay in these proceedings.
5.

As the Presiding Officer and all parties should be aware, this matter involves the

general public and thus is not like private litigation between an adjudicator and a small number of
parties. Hearing dates should not be continuously changed based solely on the schedules and
convenience of the formal parties. The effect on the general public also should be considered, and
continually re-mailing and re-publishing notices of hearing-date changes not only risks
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inconveniencing and confusing the general public, but also risks damaging the general public's
faith in the orderly administration of this process and in those involved. DWR is not opposed,
however, to extending the public-comment period that will follow the public hearing for this
Doing so could be an appropriate compromise to balance the claimed interests of

matter.

Intervenors and GMD2 with the interests of Wichita and the general public.
6.

Finally, although DWR has yet to see any "Golden Rule letter" threatened by

GMD2's counsel in GMD2's motion in support, DWR denies that its discovery responses were
insufficient or that any appropriate and reasonable follow-up questions or requests cannot
reasonably and promptly be addressed within the currently established deadlines and dates.
7.

In summary, DWR opposes the aforementioned motions based on how long the

parties have been aware of the issues in this proceeding, on decisions that the Presiding Officer
has made and to which the parties have been involved and expressed agreement, and on the
negative effect to the general public that would be caused by again re-mailing and re-publishing
notice of another change to the current public-hearing date.
WHEREFORE, DWR requests that the motions of Intervenors and GMD2 be denied; and
for such other and further relief as the Presiding Officer deems just and equitable.

Respectfully submitted,

~D. O~

Aaron B. Oleen, S. Ct. #23588
1320 Research Park Drive
Manhattan, Kansas 66502
TEL: (785) 564-6715
FAX: (785) 564-6777
aaron.oleen@ks.gov
Attorney for KDA-DWR
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