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; - GTIES BHBITS (Cont. )F| . 1 PRESIDING OFFICER: Well, thank you,
2 everybody for bearing with us while we got
3 NUMBER REFERENCED 3 those technical issues resolved. So we can
4 Number 80L............iiiiiiiiiii, 477 4 go ahead and go back on the record now and
5 Number 802.. ...t 478 5 pick up where we left off yesterday. So
6 Number 803.............c.iiiiiiii, 479 6 welll just go back on the record with
7 oNumber 804.. ... 479 7 Mr. Dougherty's testimony. Mr. Traster,
8 MNunber 805............. ... ... 474 8 well let you continue that.
9 Number 806........ ...t 476 9 One additional thing that | caught going
10 Nunber 1341............ . . ... 276 10 through my notes from yesterday, when we
11 Number 1343....... .. ... ...l 246 11 did the public comment hearing, we were on
12 Nunber 1788........ . ... 542 12 the record for that’ and then we had the
13 Nunber 2245.. ... .. ... ... 523 13 filing for any of those comments that were
14 Nunber 2475.. ... ... ... 271 14 submitted by mail, so | will just go ahead
15 Nunber 2575.. .. ... . . . 247 15 on the record now and note that those will
16 Number 2600............couiiiiiiiia... 529 16 be admitted to the record as well so those
17 Nunber 2602...........ciiiiiiiai, 529 17 will be part of the officia record in this
18 Number 2611............ ..., 529 18 matter. So all those public comments that
19 Number 2613..............iiiiiii . 529 19 were filed and having been received by the
20 Nunber 2617...........iiiiiii 529 20 chief engineer will be admitted.
21 Number 2619.. ... 472 21 MR. TRASTER: Thank you, Y our Honor.
22 NUmber 2623.. ..., 529 22
23 Number 2626..................... ... 529 23 TOBY R. DOUGHERTY,
24 NUTDEr 2650. ... ..ooo 529 24 having previously sworn or affirmed, was
25 NUMDEr 2653.............oiiiiii 496 25 examined and testified as follows:
Page 227 Page 229
1 GTIES BXHBITS 1 DIRECT EXAMINATION (Cont.)
2 BHBIT FIRST 2 BY MR. TRASTER:
3 NUVBER REFERENCED 3 Q Mr. Dougherty, good morning.
4 Number 2659 .. ...t 357 4 A Good morning.
5 Number 2679. ...t 400 5 Q Let'slook at Exhibit 2857, please, Jami.
6 Number 2857................iiiiiiii. 222 6 Mr. Dougherty, can you identify this
7 7 document, please?
8 8 A | believethesearepast years tabulations of
9 9 retail trade pull factorswithin the citiesand
10 WATER PACK' S EXH BI TS 10 the State of K ansas.
11 BxHBIT FI RST 11 Q Andtell usabout that, what's -- what's atrade
12 NUMBER REFERENCED |12 pull factor? Y ou mentioned it yesterday, but
13 13 can you give us alittle more -- flesh that out
14 Nunber 2091, .......ovviiniiiiiaii, 348 14 alittle bit?
15 15 A Trade pull factor isarepresentation of
16 16 shopper s from outside the community ver sus
17 17 inside, essentially it'saratio. Sol can't
18 18 seetheyear, | believeit's 2020 --
19 19 Q 2020isonthe--
20 20 A Onthescreen, it isthere, thethird column
21 21 over. Haysisal.7 --
22 22 Q 174
23 23 A 1.74. Sowhat that meansisweare providing
24 24 retail servicesto a population 1.7 times
25 25 greater than actually livesin the City of Hays.
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1 Soit'sa--it'sasign of relativeretail 1 thisis Exhibit?

2 health how many people from outside of your 2 MS. BUCK: 1-92.

3 community are coming to your community to shop. | 3 MR. TRASTER: I'm sorry?

4 Q Andfor therecord, this covers -- starts with 4 MS. BUCK: 1-92.

5 2022 and goes back over to 2015, and you're 5 BY MR. TRASTER:

6 consistently in the upper four or five? 6 Q 1-92at PDF page -- well, my version is cut off.

7 A Yeah, wearetypically consistently in thetop 7 4480. And, Mr. Dougherty, 1'd like for you to

8 five. We have dropped down periodically, but 8 take alook at the second paragraph, second full

9 we've been very consistently in thetop five. 9 paragraph, can you tell uswhat that says or
10 Q How important iswater, having an active water 10 what that -- read it?
11 supply to maintaining that? 11 A Could you zoom in, please. Asmay beseenin
12 A It'svery important. What thisshowsisthe 12 figure 1, the potential maximum daily demand
13 City of Hays has a disproportionateretail 13 projected for the City of Hays system is about
14 sector to our population. So we have aretail 14 6.4 million gallons per day whiletreatable
15 sector, shopping, restaurants, hotels, other -- 15 capacity of the supply system currently stands
16 other types of retail endeavors, that -- that 16 as 5.3 MGD, a deficiency of 1.17 MGD. In our
17 are beyond what our population could normally 17 opinion, the probability of demands exceeding
18 support. Sowe haveto havewater for those 18 available supply capacity sometime during the
19 entities. 19 remainder of 1977 or during 1978 is extremely
20 | mentioned yesterday we have two travel 20 high. If such conditions are experienced before
21 plaza developmentsin the works because we are 21 additional supply capacity isavailable,
22 located along |-70, and with each one of those 22 reservoir storage will be quickly depleted to
23 travel plazas, you're going to have restaur ants, 23 the danger point with regard to fire protection
24 hotels, atruck stop in one, possibly an auto 24 and water restrictionswill have to be imposed.
25 travel plazain theother, and -- and all of 25 Q Okay.

Page 231 Page 233

1 those are going to have water requirements. 1 A AndlI believethisisfrom 1977, a study in

2 Q Butthey're also going to have additional sales? 2 1977.

3 A They'll have additional sales and they'll 3 Q | believeyoureright. Thefirst page of the

4 gener ate salestax for the City of Hays and the 4 study indicates that it's dated July 5th, 1977.

5 State of Kansas, and Hays-- Haysisvery 5 MR. TRASTER: Why don't we pull up

6 dependent upon salestax. Weare-- | till 6 the next one, whichever one you have handy

7 think we arethe only city in Kansasthat 7 there, Jami.

8 doesn't levy a property tax for the general 8 MS. BUCK: 1, dash, 102.

9 fund. Our general fund issupported by sales 9 MR. TRASTER: 1 dash what?
10 taxes. We'veleveraged our position asaretail 10 MS. BUCK: 102.
11 shopping hub, and so this sector isvery 11 BY MR. TRASTER:
12 important for us, along with the 6.8 per cent 12 Q 102. And that's Bates number 4917. And,
13 that the State of Kansas collects on every 13 Mr. Dougherty, | direct your attention to the
14 dollar of retail sales. 14 top of the page, the first incomplete paragraph,
15 Q During opening statements, it was noted that you 15 the last sentence, can you read that?
16 weren't aware of or couldn't remember any 16 A For example, a deficit for Hays beginsto show
17 studies that showed that Hays needed water. Do 17 in 2020, and thisincreases from a deficit of
18 you recall that? 18 .3 million gallons per day in 2020 to 1.47
19 A Ido. 19 million gallons per day in 2040. Thisanalysis
20 Q Haveyou been ableto find studies, remember 20 was repeated for each public water supplier.
21 studies that you -- that do, in fact, indicate 21 Q Let'sgotothefirst page of that document,
22 that Hays needs water? 22 Jami.
23 A | have. 23 And thisis Exhibit 1-102 and Bates
24 MR. TRASTER: Jami, let's pull up 24 number 4903, can you tell us what this document
25 whichever oneis next, you can pick. So 25 is?
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1 A Thiswasadraft environmental report that 1 water out of Kanopolis Reservoir via the Post
2 Burns& McDonnell did for the Corpsof Engineers | 2 Rock Rural Water District, and that would be
3 when the Corpswasin the beginning stages of a 3 with the possibility of purchasing Post Rock
4 study to determineif there was possible 4 Rural Water District.
5 reallocation of water in Wilson Reservoir for 5 Q Andwhen -- what time frame?
6 municipal usage. That study was subsequently 6 A Thiswas 2006.
7 never completed. 7 Q Let'sskip down to the second page of that
8 Q That study what? 8 document. Inthelast line -- actualy, it's
9 A Itwasnever completed. 9 the third page and last line in that section,
10 Q But at that time -- and the date is August 2010? 10 can you read that?
11 A Yes. Atthat time, the Corpswasin the process 11 A It says, based on these needs, Hayshasa
12 of determining if there could be a reallocation 12 projected water supply deficit beginning in the
13 completed. 13 year 2020. Madificationsto the Smoky Hill
14 Q Buttherate -- the allocation was never 14 River wellfield improvement plan may result in a
15 completed, isthat your testimony? 15 water supply deficit even sooner.
16 A It wasnot, the study was never funded formally. 16 MR. TRASTER: What's the next
17 Q Okay. Let'stakealook at 1-127. And | guess 17 document?
18 we ought to look at the first page to get -- to 18 MS. BUCK: 135.
19 identify the document first. What isthis 19 MR. TRASTER: 135. Why don't you
20 document, Mr. Dougherty? 20 pull that up then. That's not the document
21 A ThisisaWater Supply Alternative Review for 21 | have.
22 the City of Hays and Russell performed by 22 BY MR.TRASTER:
23 Bartlett & West in, | believe, 2003. 23 Q Thepointisthat you had several studies that
24 Q And generaly what -- what was the conclusion? 24 are -- that have shown that you have a need?
25 A Thereisagraphinthecharts-- or there'sa 25 A Correct.
Page 235 Page 237
1 graph in the document that shows -- if you could 1 Q Butyoudidn't need the studies to know you had
2 zoom in, Jami. 2 aneed?
3 Q Let'szoomintothe Batespageso | can put it 3 A No, and it was-- it waswhy | wasreluctant
4 on the record. 4 to-- first of all, | hadn't reviewed therecord
5 A ol believethoselinesare -- could you zoom 5 so | couldn't recall a specific study during my
6 in, Jami, please. | believethoselinesare 6 deposition, but it waswhy | was even reluctant
7 safeyield and water rights. Thetotal water 7 toindicate that we had a study that stated we
8 rightsare on thetop dotted line, the safe 8 needed additional water because the need was
9 yield isthe bottom dotted line, and then there 9 implied, and | didn't want to get impeached if |
10 are growth projections moving forward that show |10 stated that we had a study that saysthe words
11 Hays growth exceeding the safeyield, in this 11 Hays needs more water if that study didn't say
12 case around 2010 in the conservative estimate 12 that.
13 and then 2022 it lookslike in the other 13 Q Whenyou say it'simplied, it was apparent, |
14 estimate, and then water rightsin subsequent 14 mean, it was not --
15 years. 15 A When | say it'simplied, wewouldn't have been
16 Q Allright. It's Bates page 5840. 16 looking at Kanopolisor Cedar Bluff or Wilson or
17 MR. TRASTER: What do we have next, 17 any other water sourceif wedidn't need
18 Jami? 18 additional water supply.
19 MS. BUCK: 1-144. 19 Q What factors led the governing bodies of Hays
20 BY MR.TRASTER: 20 and Russell to vote to develop the R9 Ranch?
21 Q Andcanyou go to thefirst page, what isthis 21 A Therewasaseriesof eventsthat started in
22 document, Mr. Dougherty? 22 2010. Sowe had -- we'vetalked earlier about
23 A Thiswasastudy from Burns& Macwherewehad |23 the expansion of the Smoky Hill wellfield, the
24 looked at, or Burns& McDonnell for therecord, 24 project that took placein 2009, and -- and
25 wher e we had looked at the possibility of taking 25 going back almost 20 year s before that, there

Pages 234 - 237 (4)
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1 was a lot of faith placed in the benefit that 1 A Okay.
2 enlarging the Smoky Hill wellfield would 2 Q --1don'tthink we've covered that.
3 provide. 3 A Soin--in 2008 we had three main options on
4 And 2009 that project was completed, and 4 the table, Kanopoalis, the R9 Ranch, and Wilson
5 2011, '12, and '13, the drought, as we discussed 5 Lake. And wedid a series of investigationsin
6 yesterday, really demonstrated to usthat we 6 the mid '90s up until -- or mid 2000s up until
7 wer e overoptimistic in how much benefit that 7 2008 that looked at the possibility of
8 wellfield would provide during times of drought. 8 purchasing water in Kanopolis. Welooked at
9 Again, it performed better than it did in the 9 Kanopalis on its own, building an intake,
10 '90s, but it wasn't a matter of adding several 10 building the infrastructure; we looked at
11 year s of supply on to our -- our projections, it 11 Kanopoliswith buying Post Rock Rural Water
12 wasjust a matter of a much shorter period. 12 District and using their right-of-way and
13 When that drought happened, therewas a 13 infrastructure. Kanopolisdropped off the table
14 couplethings, but let me go back to 2008. So 14 when theyield estimate was halved by the -- by
15 in 2008, we wer e still considering Kanopolis 15 the -- by the Corps of Engineers.
16 Reservoir. Essentially we had three main 16 Q What'sthat mean?
17 sour ces we wer e considering. When | say we, 17 A All reservoirshaveayield, how many million
18 I'm -- I'm including Russell in this because we 18 gallonsaday or acre-feet can beyielded by the
19 have been joined in our search for water for 19 reservoir. And these numbers may not be
20 many years. 20 correct, but | think theyield estimate was
21 Q Solet me stop you there for aminute 'cause | 21 halved, it went from 13 1/2 million -- 13
22 don't think we've really discussed that, you 22 million gallons per day to 6 /2 million gallons
23 know, in any detail. 23 per day. And | know at thetimethat happened
24 A Okay. 24 in 2008 ther e wer e more water right applications
25 Q AndI don't want -- there was a public wholesale 25 on filethan water rightsavailable, and there
Page 239 Page 241
1 water supply district formed by Hays and 1 was a lot of downstream demand from cities and
2 Russell, correct? 2 irrigation districts and we didn't feel like we
3 A Therewas, Public Wholesale Water Supply 3 wanted to get caught up in that fight.
4 District Number 15 wasformed in the mid '90s, | 4 Q Soyou had testified yesterday about how these
5 believe. 5 reservoirs have layers --
6 Q Andit had representatives from both Hays and 6 A Yes
7 Russdll? 7 Q --layer cake and they -- but they're empty, |
8 A That'scorrect. 8 mean, they're either -- they're just layers for
9 Q Andthey took aleading role in the search for 9 storage that -- but they got to have water in
10 water? 10 them to be useful, right?
11 A Yes. Sorather than operateindependently, 11 A Correct.
12 therewasa period of, I'm going to say ten 12 Q And sotheyield, it depends on the size of the
13 yearsthat the Cities appointed representatives 13 reservoir but how much inflow thereis. Isthat
14 to the public wholesale water supply district, 14 fair?
15 thewater supply district had a director and 15 A Yes, all yield depends on inflow and
16 they had some assets. And then alot of the 16 availability.
17 studies and investigations wer e led by the water 17 Q Okay. Go ahead, sorry.
18 district, and then the water district would 18 A Soin 2010 -- in 2009, the Cor ps of Engineers
19 update the gover ning body member s of both 19 then funded areallocation study at Wilson L ake,
20 cities. And -- and that wasin place -- | think 20 and Wilson L ake, thewater rightsin Wilson Lake
21 technically thewater district isstill in 21 are allocated for flood control and recreation,
22 effect, it just -- therereally hasn't been any 22 | believe, arethetwo -- | think maybe
23 meetings or board members appointed for along 23 irrigation but it'stoo salty toirrigate with,
24 time. 24 but there'sno water allocated for municipal use
25 Q Sorry totake you off track there but -- 25 in Wilson Lake.

Court Reporting Service, Inc. 316-267-1201

(5) Pages 238 - 241



Formal Hearing - Vol. 2

Hays, Kansas & Russdll, KSv

July 20, 2023 Edwards County, Kansas & Kansas Water Transfer Act
Page 242 Page 244

1 So the Corps of Engineersinstituted a 1 A Yes and it wasapproved by the Russell City

2 reallocation study that began in 2009. In 2010, 2 Council aswell asthe Hays City Commission.

3 the study was continuing but it -- it never 3 Q | woulddirect your -- pull up 760, Jami,

4 really got to a defined scope, the Cor pswas 4 please, Exhibit 760.

5 still trying to figure out what they needed to 5 Can you identify this document, please.

6 study. TheBurns& Macreport waspart of that 6 A Thisisthecover page of a document called The

7 analysis of trying to determine what they needed 7 Journey, and | think thiswas created around

8 to study. 8 2018. Thiswas created by the Hays Daily News

9 And then in 2011, the Corps pulled the plug 9 staff in -- in Hays, and the reason for thisis
10 on thereallocation study. | actually went to 10 we had filed the change applications, we had
11 Washington, D.C. and lobbied the Cor ps of 11 gone far enough through the change application
12 Engineersto continue the study and was flat out 12 process, we had an idea of what we thought the
13 told our effortsareon flood control right now, 13 Master Order was going to look like, the Master
14 not -- not water supply. 14 Order wasto be coming out shortly, and Hays and
15 Q Soyouwerein Washington, D.C. at ameeting 15 Russell realized that this has been along
16 room someplace? 16 journey looking for an additional water sour ce.
17 A | wasin aconferenceroom with several members |17 Theactual processto develop theR9wasa
18 of the Cor ps of Engineers headquarters 18 long journey, and we needed a way to concisely
19 advocating for them to put funds available for 19 inform our residents, aswell asanybody else
20 the study and was turned down. 20 who wanted to know why Hays and Russell are
21 So then thedrought of '11,'12, and '13 21 unique and -- and what we have gone through to
22 hit and we quickly realized the vulnerability of 22 look for water, we could put something together
23 the Smoky Hill wellfield. And when we came out 23 in afairly concise, glossy type document.
24 of that in 2014, that left the R9 Ranch asthe 24 So we had several thousand of these printed
25 oneviable option that was there and we owned 25 up, they ran in two different Sunday editions of

Page 243 Page 245

1 thewater rights. And so the governing bodies 1 the Hays Daily News, | know they ran in more

2 of Hays and Russell in 2014 signed a joint 2 than -- mor e than one Sunday edition of the

3 interlocal agreement and then directed meto 3 Russell Record, and -- and | know they were

4 develop the R9 Ranch, and we have been at it 4 distributed to lots of different entities around

5 ever since. 5 northwest Kansas, and we still -- we still hand

6 Q Whenyou say they directed you, that wasin 6 them out oncein awhile.

7 conjunction, then, with the City of Russell, 7 Q Socanyou describe, canyoutell usalittle

8 wasn't it? 8 more about it, | mean, what'sin thisjourney

9 A Right, therearea coupledifferent documents 9 that's so important?
10 that wer e adopted, one was the resolution by our 10 A Sowithin The Journey, it -- it sort of spells
11 governing body, the Hays City Commission. That |11 out why -- it talks about Hays and Russdll's
12 was a resolution identifying the R9, and | 12 existing sources, it -- it talks about why those
13 believe you showed that as an exhibit yesterday, 13 sour ces ar e mor e susceptible to drought. We --
14 and -- and directing meto begin the processto 14 wetalk about what's going on with the
15 develop it asa municipal water source. The 15 regulatory process because change application
16 other wasajoint interlocal agreement that they 16 processes are something that most people aren't
17 adopted jointly with the City of Russdll that 17 familiar with and the water transfer process had
18 spells out the legal arrangement between the two 18 never been undertaken. We -- wetalk about why
19 citiesduring theregulatory development and 19 the R9is-- isour most long-term, sustainable,
20 then oncethe water project isactually 20 viable asset, and then we discuss all of the
21 developed. 21 alternativesthat we had looked at in the past.
22 Q Isthat aninterlocal cooperation agreement? 22 And then we have sort of alittle-- a
23 A Yes. 23 little narrative with each, and 1'm not sureif
24 Q And it was approved by the -- by the attorney 24 we listed everything we looked at but we had a
25 genera's office? 25 pretty decent list of what we looked at with a

Pages 242 - 245 (6)
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1 brief narrative. And | believe we also talk 1 Haysto help alleviate their -- their water
2 about Russell and Hays' conservation efforts 2 problems.
3 too. 3 Q AndRussl?
4 Q So, Jami, let'sgo to the last part where 4 A Yes and Russdll.
5 there'sthat list. 5 Q Andit'sdated in December of 2003, correct?
6 So without -- | mean, this describes some 6 A | believe so, yes.
7 of the basis or some of the reasons for 7 Q Jami, let's skip down to sort of the summary, |
8 rejecting, in short -- 8 think it's 96408.
9 A Yes 9 So, Mr. Dougherty, this -- this summarizes
10 Q --thekey aternativesthat have been looked at 10 the options that the Water Office was suggesting
11 over the years? | direct your attention, then, 11 in December of 2003?
12 to -- to these boards here. One of -- it's 12 A Correct.
13 Exhibit 1343, there are two pages to that 13 Q Canyoutdl usalittle bit about each one?
14 exhibit. Canyou tell usalittle bit about 14 A Thefirst option they recommend wasto modify
15 those two documents? 15 the Hays wellfield, and that was the Smoky Hill
16 A Thetwo pages contain the sameinfor mation, 16 wellfield, and we did make that modification in
17 they'rejust displayed and presented in a 17 2009. The second modification wasto utilize
18 different manner. Sothevisual on theright is 18 the remediation wellsto assist in water supply
19 atimelinevisual that plotson alinear time 19 issues, and those ar e the remediation wellswe
20 linethe yearsthat -- yearsand periodsthat 20 discussed yesterday, and so we ar e following
21 Haysand/or Hays and Russell and/or Russell were |21 that recommendation.
22 looking at different sources of supply. 22 Q Butyou wereaready doing that in 2003, were
23 Q Startinginthe 1970s? 23 you not?
24 A Startingin the 1970s. Actually starting '69 24 A Correct. Thethird recommendation isto
25 with the City of Hays-- or Russell looking at 25 purchase water rights, and -- and that's --
Page 247 Page 249
1 Landon Creek. And then on theleft, the 1 we'll go to two parts because they were
2 information's displayed in block periods by year 2 suggesting we purchase water rightsin the Big
3 SO you can get a sense that therereally wasn't 3 Creek wellfield alluvium -- the Big Creek
4 atimeweweren't looking at something, if you 4 alluvium aswell asthe Smoky Hill alluvium.
5 look at -- and there wer e some yearswe were 5 The problem the Citiesfound in exploring both
6 looking at lots of different items. 6 of thoseistherearen't alot of water rights
7 Q Sure. Soatthe--inthelast few years, the 7 in those alluviums. Thewater rightsthat are
8 last year or two -- somebody said this worked 8 therearerelatively small and isolated, and
9 better. Okay. So there'sonly one -- one 9 most importantly they haven't been for sale. So
10 option being reviewed in the last two or three 10 theidea of us-- and to date, we have never had
11 columns, so what option is that? 11 the opportunity to buy on the open market a
12 A That would -- so thischart endsin 2014, and 12 water right in that area. So --
13 that was Wilson Reservoir. And that was, as| 13 Q You could have condemned them?
14 mentioned before, that wasthe -- thelast 14 A 1 don't think that would be a very popular
15 option that dropped off of thelist beforethe 15 choice by the governing body.
16 gover ning bodies decided to move forward with 16 Q Itisn't very popular to go to the ranch either,
17 the R9. 17 but, | mean, the reality isthat condemnation is
18 Q | think we're going to come back to Wilson in a 18 an option but it's a difficult one?
19 bit but let's look at 2575, Exhibit 2575, Jami, 19 A It'savery difficult option, and it needsto
20 please. 20 provide an immediate benefit. These water
21 Can you identify this document? 21 rights, | don't know if they providean
22 A Thisisaletter from the -- or a proposal from 22 immediate benefit of substance. Asl said,
23 the Kansas Water Office, | believethe 23 they're-- they're pretty small in quantity.
24 director'sname was Clark Duffy, and the 24 Once you apply the consumptive use calculations,
25 director had a few suggestionsfor the City of 25 you're going to lose some water, and -- and the
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1 geographic footprint of the collection system to 1Q So--
2 try to collect these water rightsand draw water 2 A Andthen number 5isHayspurchaseor leasea
3 would just be cost prohibitive. And, again, 3 portion of Russell's Cedar Bluff water right,
4 Hayswould be forced to condemn in order to get 4 and | think that tiesdirectly into the previous
5 accessto thewater rights. So that was 5 recommendation. That -- that would allow usto
6 explored, but it just, it never cameto 6 possibly utilize some of that -- some of that
7 fruition. 7 benefit by leasing some of Russell's water
8 Q Scrolling down, there's -- are the KU farm water 8 rights, but, again, the problem with that is
9 rights there part of that? 9 Cedar Bluff isnot areliable -- reliable source
10 A Yeah, they'repart of that, they wereon the 10 of water.
11 Smoky Hill alluvium upstream. 11 Number 6 isdevelop a reservaoir release
12 Q And thenthe-- okay. 12 plan. That was actually completed in 2004 with
13 A Sothen there'sarecommendation to -- to 13 the Cedar Bluff operations agreement with the
14 purchaserightsbelow Cedar Bluff Reservoir and 14 State of Kansas.
15 retiretherights, theoretically then we could 15 Number 7 isevaluate necessity of modifying
16 get moreflow in our wellfield; we actually did 16 the Intensive Groundwater Use Control Area. I'm
17 explorethat possibility, the benefit is 17 not surereally what that one was, how you would
18 extremely small in that. 18 modify the | GUCA.
19 Q And some of those water rights are surface water 19 And then the last oneisWilson Lake. And
20 rights, aren't they, some of the water rightsin 20 it says, add Wilson Lake into the state water
21 along the -- along the Smoky? 21 marketing program to secur e additional water for
22 A | -- | believethey are. Thoseareavery low 22 the area, and that never happened. We explored
23 benefit because there'stypically not enough 23 Wilson Lake until it wastaken off the table by
24 flow in the -- in the Smoky to provide a surface 24 the federal government.
25 water right with adequate water. And then 25 Q Okay. So--and I think we'll talk about Wilson
Page 251 Page 253
1 the -- there'sa recommendation to develop a 1 Lake herein alittle bit. Sothat 2575isa
2 pipeline between Schoenchen and Pfeifer 2 series of alternatives that were considered
3 wellfield. And we discussed yesterday the 3 and -- and many of them done, the ones that were
4 release of water from Cedar Bluff and how if the 4 feasible you did?
5 alluvium isdried out it takes a lot of water to 5 A Absolutely, absolutely.
6 saturate the alluvium to get to Hays wellfield, 6 Q Tell usabout, wasthere a plan to do some
7 and if we have a depression in our wellfield a 7 big -- the water banking in Big Creek, and if so
8 lot of that water will stop, so the -- the 8 what is water banking?
9 theory behind thisisif therewasan 9 A Therewasadiscussion of Big Creek water
10 interconnect between the two wellfields, water 10 banking on morethan one occasion from the,
11 could makeit to our wellfield and then be 11 possibly even the '80s, into the '90s, and then
12 transported to Russell via pipeline versus 12 ending in 2000. Water banking isthe concept
13 stream channel which could possibly save some 13 of -- in Big Creek isthe concept of piping some
14 water. 14 effluent upstream and discharging that effluent
15 Q Wasthat done? 15 back into Big Creek, letting the water go back
16 A Itwasnot. 16 through the wellfield and then hopefully helping
17 Q That would have been aRussell project if it 17 recharge the aquifer.
18 happened, | assume? 18 And so that wasinvestigated several
19 A It --it would have been. Therewould have had 19 different times by a couple different
20 to have been, you know, an agreement, but I'm 20 engineering firmsover theyears, and | -- |
21 not sureit wasviable given the cost and the 21 don't remember the exact year, but it was -- it
22 uncertainty if there's going to be water 22 was mid 2000s when that was determined that
23 availablein Cedar Bluff when it is necessary to 23 that's probably not going to be a viable option
24 use, so I'm not sureit would beworth the 24 for us.
25 investment. 25 Q Soasl understand it, there's no new water,
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1 it'sjust using -- reusing some and 1 Q Okay. Just one moment. | apologize for the
2 recirculating it. Isthat fair? 2 delay here. The Cedar Bluff Reservair is
3 Yes. And sothere'sa couple reasonswhy -- why 3 upstream, and it's areservoir that holds water.
4 we determined that it wasn't a viable option 4 Canyou --
5 forward. Sooneof themain reasonsisiswe 5 Let's take alook, Jami, at Exhibit 1-182,
6 could never get a-- a clear answer from KDHE on 6 please.
7 how much we would haveto treat the water to put 7 Can you tell us about this document,
8 it upstream. So we have a discharge per mit for 8 please.
9 our wastewater treatment facility that ispoint 9 A Canyou zoom in on thetitle? Thisis--
10 specific, and at that timeit was based off of 10 MR. LEE: Your Honor, if | may pause
11 the treatment capabilities of our wastewater 11 here for amoment. We've tried being
12 facility. 12 patient, and | think we have, about the
13 And so to move the water, the discharge 13 issue of Mr. Dougherty characterizing
14 upstream, that created a secondary discharge 14 documents that are presented on the screen.
15 point, and KDHE was suggesting that we may have |15 It isbest evidencerule aive and well
16 to put in some advanced treatment, but they 16 that the document is the document. His
17 really wouldn't give usa clear answer on what 17 characterization of the document doesn't
18 that treatment was going to be. And they wanted 18 add anything, and he's not an expert, he's
19 morefirm designsfor the project, and we would 19 said that several times, he's not a
20 go back to them and say, wearen't going to 20 hydrologist, he's not ageologist, so if
21 spend hundreds of thousands or morein -- 21 the document needs to be tendered into
22 million in design until we know what we're going 22 evidence, which contingently it has been,
23 tohavetotreat for. Soit waskind of a 23 that's great, but for him to say, well,
24 circular -- circular argument here. 24 thisis what this document means, that's
25 In theend -- | mentioned yester day we have 25 inappropriate. Depending on what the --
Page 255 Page 257
1 some nonconsumptive use water rights, some 1 what your ruling is on that, we would like
2 consumptive use water rights, and so the benefit 2 to lodge a continuing objection to that
3 we could get by thewater banking was only our 3 line of questions.
4 consumptive use water rights. Sothe Big Creek 4 MR. TRASTER: Let mejust -- |
5 water rightswould have to be made whole, we -- 5 thought | asked him to identify the
6 we couldn't continueto reuse all of our Big 6 document. | didn't redlize that | asked
7 Creek water and then deny Russell or any 7 him to tell us what it means or what it --
8 downstream usersthat water that we had a 8 | was just going to ask him what it says.
9 right -- aduty to put back into -- into the 9 | -- I didn't realize | asked himto -- to
10 aquifer. 10 issue opinions about what it is, what the
11 So one of the thingsthat happened aswe 11 document does, | missed that.
12 had spent several yearsexploring water banking 12 MR. LEE: | think the question is
13 iswe continued to invest in our effluent water 13 what is this about.
14 program and -- or reuse water of our effluent 14 MR. TRASTER: Then | withdraw my
15 for irrigation. Sowhen wefirst started the 15 question.
16 concept of water banking, we didn't use any of 16 PRESIDING OFFICER: Okay. Well,
17 our water for effluent use. By thetimewe 17 that'll take care of that, then. Rephrase
18 stopped considering Big Creek water banking, we |18 it and we'll move on.
19 wereirrigating a golf cour se, we had a sports 19 BY MR. TRASTER:
20 complex in the planning stages, we knew we were 20 Q Will you identify this document, please.
21 going to have demands from Fort Hays State 21 A Thisisaletter from Clark Duffy to Kathy
22 University and other users, and we could see 22 Greenleg, the chief of staff in thegovernor's
23 that portion of -- of that effluent that could 23 office, regarding municipal water supply issues
24 be beneficial for banking being utilized 24 for Hays and Russell.
25 elsewhere and so it wastaken off thetable. 25 Q And thetop paragraph says what?
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1 A Itsays TheKansas Water Office supportsthe 1 Water Office, the Department of Wildlifeand
2 proposal to create a Governor's Task Force on 2 Parks, Secretary Hayden was part of that,
3 Cedar Bluff Reservoir. However, we strongly 3 Secretary Mike Hayden was part of that. |
4 feel that the use of water in the reservoir for 4 believethe Division of Water Resour ceswas part
5 municipal water supply isnot an appropriate 5 of that group aswell.
6 topic for thetask forceto consider. The 6 We actually went to the property, toured
7 primary reason isthat thereservoir will not 7 the property, and wer e discussing the
8 provide a sustainable amount of water for 8 possibility of the City buying the actual
9 municipal use by Hays and Russell and thusthere 9 acreage, along with the water rights, retiring
10 isreally no water available for such a 10 the water rightsfor downstream credit in the
11 discussion. 11 Smoky Hill wellfield, and then leasing the
12 Q Jami, can you go down to page -- Bates page 12 property back to the Stateto useasa public
13 7819? 13 use area, to wildlife and parks. So the memo
14 And this graph and then the description, 14 that you seeiswhat Burns & McDonnell created
15 what does the description below indicate, 15 asan analysis of that.
16 Mr. Dougherty? 16 Thetwo thingsthat led to the -- for us
17 A Thisisagraph that showsthereservoir inflow 17 walking away from this option isthe water
18 from the Smoky Hill River upstream, and could 18 rightsthat were available, ther e were about
19 you zoom in alittle bit on thetext, please, 19 700 acr e-feet of water rightsthat were actually
20 Jami. It says, Analysis of the hydrology of the 20 availablethere. Burns& Mac determined that
21 lake showsthat Cedar Bluff Reservoir cannot 21 based off of the aquifer saturation that we
22 keep up with evaporation from the surface of the 22 could see arealization of 5to 25 percent of
23 lake during extended periods of time. 23 those water rights, you know, downstr eam.
24 Q Soisthat something that the City relied onin 24 But moreimportantly for the Stateto
25 deciding not to go to Cedar Bluff? 25 purchase property or beinvolved in a property
Page 259 Page 261
1A Yes 1 purchasetherehastobea-- there'san
2 Q Let'sgoto Exhibit 1-164. Canyou identify 2 appraisal system that takesplace, and | believe
3 this document, please. 3 it'sthree appraisals, it may just be two; but
4 A Thisisamemo from Burns& McDonnell to the 4 the State had done an appraisal on the property
5 public worksdirector at thetime, Brenda 5 and determined it wasworth amillion dollars
6 Herrman, regarding the evaluation of the water 6 and the owner swanted $6 million for it. Sowe
7 rightsfor Cedar Bluff Cattle Feeders. 7 had to politely declinethe offer, and it was
8 Q Andit'sdated? 8 never brought up again.
9 A It'sdated June of 2008. 9 So you mentioned Kanopolis before, | think you
10 Q Andwhat -- Cedar Bluff, where is Cedar Bluff 10 covered that, didn't you, you covered what
11 Cattle Feeders located? 11 needed to be said about Kanopolis?
12 A Cedar Bluff Cattle Feedersisa small feedlot 12 Yeah, | think | did.
13 with some water right -- someirrigation and 13 So the Kickapoo Indians had an option on the
14 stock watering water rightsimmediately below 14 table at one point?
15 Cedar Bluff Reservoir. And | believeit was 15 TheKickapoo Nation had a consideration on the
16 late 2007, possibly early 2008 we wer e -- the 16 table, and | cannot recall the exact year, late
17 City was contacted by a Realtor indicating that 17 '90s, ear ly 2000s; actually it's probably on the
18 the property may befor sale. Sowe contacted 18 chart. It would be'98 iswhen we haveit on
19 the State of Kansasto determineif there was 19 thechart, '98, '99, and it was called the
20 any interest in pursuing the possibility of 20 Pikitanoi concept.
21 purchasing the property, and this goes back to 21 And so the Kickapoo Nation had accessto
22 Mr. Duffy's memo about securing water rightsin 22 federal funds, and therewas a high-level
23 the alluvium. 23 feasibility that was conducted about the
24 So there was an investigation in early 2008 24 possibility of taking Missouri River water to
25 that included representatives from the Kansas 25 supply the Kickapoo Nation with water. But

Pages 258 - 261 (10)

Court Reporting Service, Inc. 316-267-1201



Hays, Kansas & Russell, KSv

Formal Hearing - Vol. 2

Edwards County, Kansas & Kansas Water Transfer Act July 20, 2023
Page 262 Page 264
1 under standing the cost of such a project, the 1 Judy Sargent and Hannes Zacharias, who are those
2 Kickapoo Nation rightly determined that it might 2 people?
3 be better off totry to find more usersfor the 3 A Judy Sargent wasthe Russell city manager at the
4 water, and they reached asfar asHaysto 4 time, and Hannes Zacharias wasthe Hays city
5 determineif therewasinterest in getting a 5 manager at thetime.
6 system big enough to justify a cost. 6 Q Andthere are several names up there that |
7 The-- the State of Kansas was actually 7 recognize, but what | -- | noticed others
8 involved in this, and | believe probably because 8 present, Mr. John Bird?
9 it had the potential of significant federal 9 A Yes, and John Bird wasthecity attorney at the
10 dollarsthat could be associated with such a 10 time.
11 project, but the project never got beyond the 11 Q Sowho -- | noticed that Lavern Squier'snameis
12 conceptual stage. But we had expressed an 12 on there, who was he?
13 interest in being a part of it if it ever -- if 13 A Lavern Squier was aformer economic development
14 it ever moved forward. 14 person, and then he was also the staff person
15 Q SotheKickapoo Indian Reservation, isit close 15 for the wholesale water supply district when
16 to Hays? 16 they actually had a staff and some assets.
17 A Itisnat,itisin northeast Kansas. 17 Q Hewas-- hewasvery involved in this process
18 Q North of Topeka? 18 of looking for water at that time, was he not?
19 A Yes. 19 A Yes, yes hewasasa -- thewater district was
20 Q Sothenyou'd of had to build a pretty long 20 sort of leading the effortsfor both cities.
21 pipeline? 21 Q And hewasleading the water district?
22 A Correct. 22 A And hewasleading the water district, yes.
23 Q Sol direct your attention to Exhibit 545, can 23 Q Solet'sscroll down, thisis Exhibit 535 and
24 you identify that document? 24 let's scroll down to the next page, | think, and
25 A Thesearethe minutes of the Hays City 25 let's get the page number here. There we go.
Page 263 Page 265
1 Commission meeting from December of 2000. 1 So can you expand that, Jami, so we can see it?
2 Q Wadll, scroll down, Jami, maybe I've given you 2 Have you reviewed this document, it's the
3 thewrong one. | have. Strike that. 3 page, Bates page 19354, 19354?
4 So why would you look for or be involved in 4 A Yes, | havereviewed this document.
5 aproject that would have to bring water from 5 Q Without -- | mean, you can read it or summarize
6 northeast Kansas all the way to Hays? 6 it, either way, but the content?
7 A Because Hays needed an additional sour ce of 7 A The--the section on the pageisdiscussing the
8 water, and knowing that, we wer e contacted by 8 review of the Kickapoo Tribe proposal and
9 the group that waslooking to put a project 9 consider an appropriate cour se of action. And
10 together to seeif we could possibly be part of 10 then in the second paragraph, it says, Mr. Bird
11 alarger -- larger statewide water supply 11 urged the board to carefully consider the
12 project. 12 Pikitanoi Rural Water Project and all proposals
13 Q You werelooking for any source that you 13 that comeforth as opportunities until
14 could -- that might be viable? 14 thoroughly examined and deemed unacceptable. He
15 A In--inthelate'90s, therewerealot of 15 noted that such considerations of all projects
16 options still on thetable at thetime and a lot 16 isimportant in awater transfer hearing. He
17 of things being consider ed. 17 also noted that considering opportunities does
18 Q There's-- thisisthe document | thought | was 18 not mean that the board'sresolveis changing
19 asking for but | -- can you identify this 19 direction but that the board is considering all
20 document? 20 options.
21 A | believethisisthe minutesof the Public 21 Q Solet'sscroll down to the next page at the
22 Wholesale Water Supply District Number 15 22 top. And can you either read or summarize what
23 meeting from February 25th of 1999. 23 happened next?
24 Q Sothe public wholesale water supply district 24 A Mr.Hammerschmidt noted that the current
25 had members and -- ex officio members, including 25 proposal hasonly limited exposureto the board
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1 and that the proposal isto study water needsin 1 they werefinanced with USDA loansand were
2 Kansas. Theboard further discussed the 2 having a hard time paying those loans back.
3 proposal. Mr. Hammerschmidt made a motion that | 3 They had water losses of upwards of 40 percent
4 Public Wholesale Water Supply District Number 15 | 4 someyears. And so we had a discussion with
5 participatein the special study as proposed by 5 USDA about the possibility of either acquiring
6 the Kickapoo Tribe and the Northeast Kansas 6 Post Rock outright or acquiringit for the debt
7 Rural Water Districts. 7 or possibly having the debt forgiven with us
8 Q Anddid the City of Hays or the public wholesale 8 acquiring Post Rock, and we hired a company
9 water supply district and/or Russell actually 9 called Ranson Financial which does financial
10 participate in the study? 10 investigationsfor cities and counties.
11 A Yes. 11 Q Canyou spell that ‘cause | don't think it's --
12 Q Orinthediscussion? 12 A R-A-N-S-O-Nis-- isthe company, and | believe
13 A Yes 13 they are still in business. Ranson did a
14 Q There'sasimilar source that's an equally 14 financial calculation and determined that using
15 distant source in southwest Kansas that was also 15 Post Rock as a vehicle, they werein such bad
16 considered even though like thisone it was a 16 financial shape we wer e better off considering
17 long ways away, the -- there was water rights 17 Kanopoliswithout Post Rock than with Post Rock.
18 west of Garden City were proposed, can you tell 18 And that was 2006-ish, | think, and then it was
19 us alittle bit about that? 19 just acoupleyearslater Kanopolisgot pulled
20 A The--inreviewingtherecord, | found that the 20 off the table when theyield estimates were
21 City had received contact in the'90s, | forget 21 reduced.
22 the exact year, it'sin our chart, but it would 22 Q Has-- have Hays and Russell looked at the
23 be the South Side Ditch Association, received a 23 Sdline River?
24 letter from a Realtor representing water right 24 A Haysand Russell havelooked at the Saline River
25 owners of the South Side Ditch Association, 25 many times over theyearsfrom asfar back as
Page 267 Page 269
1 there were several thousand acre-feet that could 1 the'70sup until 2011. And to characterizethe
2 possibly be on thetable, and | believethey 2 Saline River, north of Haysthe water quality is
3 wer e surface water rights. And | could find no 3 not too bad, north of Russell it isvery salty.
4 further correspondence on that, but it was 4 There are some water rightsalong the Saline
5 noteworthy enough that they kept it in thefile. 5 River, but they are -- they are few and far
6 Q You'veaready told usthat Post Rock was -- 6 between and they are developed. Thereareno
7 that Kanopolis was off the table and -- but in 7 new water rightsbeing developed in that area.
8 the course of that, there was also a discussion 8 So what -- what all these investigations
9 about actually buying, | think, buying the Post 9 ran into was the idea of acquiring enough water
10 Rock Rural Water District. Isthat afair 10 rightsto make the investment necessary to
11 characterization? 11 create awellfield that's going to be viable
12 A Correct. 12 enough to satisfy theinvestment. | mean, you
13 Q Didyou have -- what happened with that? 13 would haveto acquirevirtually all of the water
14 A SoKanopoliswas evaluated two ways, one was 14 rights, which meansif there'snot awilling
15 building an intake and building a collection 15 buyer and awilling sdller, then condemnation is
16 system, a water collection system to -- to Hays 16 going to berequired.
17 and Russell, but Post Rock Rural Water District 17 And then those water rights are subject to
18 has an intake, they have water rights, so the 18 droughts because the Saline River does become
19 framework isin placeto be expanded. They also 19 very drought susceptible, especially the further
20 have easementsto almost 15 miles west of 20 west you get. Thereare minimum daily
21 Hays-- I'm sorry, east of Hays, and -- and for 21 streamflow requirementsthat areimposed on
22 a project that large, land acquisition, easement 22 those water rights, so even if you wereto
23 acquisition isa very strong component of that. 23 acquirethose water rights, if it was a time of
24 Post Rock Rural Water District was having 24 drought, those water rights could be shut off
25 some financial difficultiesin the early 2000s, 25 due to downstream minimum daily streamflow
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1 requirements. And so each timethe Cities 1 system that would berequired. And then when
2 looked at Smoky -- at the Saline River they 2 Big Creek alluvial startsdrying up, they would
3 would quickly -- quickly walk away. 3 be subject to the same pressures asour existing
4 Q A new water right in that area would be subject 4 wellfield.
5 to minimum desirable streamflow requirements? 5 Have there been any -- has there been
6 A That'scorrect. 6 investigation of using -- building pipelines or
7 Q Not -- not all existing water rights would be 7 going into the Ogallalawest of Hays, in Graham,
8 subject to it; is that correct? 8 Trego Counties, other areas than that?
9 A Not all existing water rights but some existing 9 There were several investigations that took
10 water rights. 10 placein the'90s. We -- we used a gentleman
11 Q Okay. Sotell us--tell usalittle bit about 11 named Bob Vincent that had a company called
12 Round Mound Reservoair. 12 Groundwater Associatesto do alot of exploring
13 A Round Mound Reservoir was a conceptual reservoir |13 for potential water. It was noted that there
14 on Big Creek west of Ellisthat was part of this 14 were a couple smaller water rightsfor salein
15 Pick-Sloan program, which was a large federal 15 Graham County that appeared to be decent water
16 program in the '60s to build impoundment 16 and they were part of the Ogallala aquifer, but
17 reservoirsin western part of the United States. 17 they were small, and it was determined that the
18 So thiswas a Bureau of Reclamation's 18 ability to gather enough water rightsto make a
19 study. Therewasa feasibility report produced 19 viable project was going to require condemnation
20 in 1971 that discussed the possibility of 20 ‘cause therewas no history of sale.
21 building Round Mound Reservoir for tworeasons, |21 The same thing happened in Trego County.
22 for water supply and for flood control. And it 22 Trego County went a step further, and there was
23 was arather extensivereport, and it 23 actually sometest wellsdrug -- dugin Trego
24 specifically mentionsthat Hays could benefit 24 County, and it was determined that in order to
25 from municipal water in that -- from that 25 gather enough water, it was going to require
Page 271 Page 273
1 reservoir. 1 condemnation to -- to do so.
2 The study never got past the feasibility 2 Therewas a discussion with Trego County
3 stage. Therewasno formal study after that. 3 Rural Water District, which right now Trego
4 So we have a study from the Bureau -- or from 4 County Rural Water District hasinfrastructure
5 the Bureau of Reclamation stating that it could 5 that surroundstwo sides of Hays, and they
6 happen and thisiswhat it could look like and 6 hadn't expanded that far to the east yet, so
7 whereit could go and thisisthe benefit it 7 therewas discussion in the early 2000s, |
8 could provide, but it never received any formal 8 believe, with Trego County Rural Water District
9 federal funding after that. 9 about them obtaining more supply, working on a
10 Q And for therecord, that study is Exhibit 2475. 10 joint project with Haysto provide -- to help
11 Have there been any discussions -- you've 11 build their infrastructureto Hays and then help
12 mentioned the Big Creek water banking but just 12 supply uswith water. And that was quickly met
13 aluvia -- additional quantity from the Big 13 with some local opposition in Trego County and
14 Creek alluvium? 14 killed.
15 A Yes thereare--thewater rightsin the Big 15 And | dowant to add onething about the
16 Creek alluvium arevery scattered. Thereare 16 Ogallala investigations. The Ogallalaisa
17 some privately held water rightsin Big Creek. 17 nonrenewable resour ce, and so anything we would
18 They're small of quantity and they arevery 18 have purchased out there, we would have been
19 scattered and thereisreally no history of them 19 mining groundwater.
20 coming for sale. 20 There are a number of other placesthat you
21 And so they kind of suffer from the same 21 looked, and | don't know whether to lump them
22 issue as the Smoky Hill water rights, we would 22 together or treat them separately, so -- because
23 be forced to condemn, it would be extremely cost 23 they may have some characteristics that are
24 prohibitiveto build the infrastructureto 24 similar and they may have some distinctions so
25 gather thewater dueto thelarge collection 25 I'm -- you looked in Walnut Creek, Pawnee River,
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1 the Middle Ark River around Great Bend, are 1 MR. TRASTER: Thank you, Y our Honor,
2 those related in some way, or were they -- | 2 appreciate your indulging me. Asl said, |
3 mean, can you cover them together, or do they 3 don't think I have much more but ...
4 need to be separate? 4 BY MR.TRASTER:
5 | can cover them in -- in two tranches. So 5 Q So, Mr. Dougherty, you indicated -- you made
6 Pawnee River, Walnut Creek first, thereare 6 several comments about Wilson Reservoir as an
7 irrigation rights south of Haysin the -- in the 7 option that was explored, that the Cities have
8 Pawnee River, Walnut Creek area, thereisan 8 explored. And | would note that your timeline
9 IGUCA inthe Walnut Creek area, and so those 9 in -- you know, on Exhibit 1343 is-- hasa--
10 water rightsarelimited by an IGUCA. We've 10 you told us that the Wilson Reservoir was the
11 doneacouple of investigationsthere, and to 11 last option considered, but there are a number
12 summarizetheinvestigation, there are water 12 of -- it's been looked at a number of times over
13 rightsthere, thereare no water rightsfor 13 the years, and we've actually seen a couple of
14 sale, thereisnot a history of water rightsfor 14 studies, some of the earlier studies. Tell us
15 sale, and thereisdefinitely not a history of 15 about -- | will show you on the screen here
16 enough water rightsbeing for salethat would 16 Exhibit 1341, can you identify that document?
17 justify a economically feasible project. And 17 A Yes, thisisan application for 8,000 acr e-feet
18 so, again, we would be forced to condemn. And 18 of water rightsin Wilson Reservoir by the
19 the same could be said for the Pawnee River 19 Cities of Hays and Russell.
20 area. 20 Q Andthedate on that iswhat, if you know? And
21 In the'90s, there was also some 21 | think the date would be at the bottom.
22 exploration by Mr. Vincent and other s about -- 22 There's a stamp at the bottom of the page.
23 and they would refer to them either the -- the 23 A Thedateis1997.
24 Middle Ark subbasin or the Big Bend area, and it 24 Q Actually, there'sadateto the -- to the left
25 was all the Arkansas River areafrom Great Bend |25 of that that's earlier.
Page 275 Page 277
1 down towardsthe R9 Ranch. And the conclusion 1 A You'dhavetozoomin, please.
2 along that area wasthere are water rights 2 Q Okay. Wdll, it's August 22nd, 1991.
3 available, thereisgood water down there, there 3 A Okay.
4 isnot a history of sales, and -- and anything 4 Q That would bethe original filing date. It was
5 that does comefor sale could be very spotty. 5 refiled in'77 (sic), but the original priority
6 And so it kind of suffered from the same -- same 6 date would be that original 1991 filing date.
7 fault asalot of our others. 7 Why was that not pursued?
8 But | would say that ther e was one property 8 A Wilson was studied on several different
9 that did comefor sale on the open market with a 9 occasions. In fact, in 2005 we had a design
10 lot of water rightsin a contiguous area, and 10 concept report prepared by Burns & McDonnell
11 that wasthe R9 Ranch, and the City bought it in 11 that determined what type of intake would be
12 1995 and sold Russell an 18 percent stake. 12 required, what type of treatment, what type of
13 MR. TRASTER: | don't have alot 13 distribution capability would berequired,
14 more, but | need a small -- ashort break. 14 probable cost estimates, and there are several
15 PRESIDING OFFICER: All right. Why 15 referencesin therecord toindependent and
16 don't we take a break until 10:45. 16 compar ative cost estimates, either Wilson alone
17 MR. TRASTER: Thank you. 17 or Wilson compared to other sources.
18 PRESIDING OFFICER: Sowell takea 18 The problem with Wilson that it suffered
19 short recess, we'll resume at 10:45. 19 from all along and ultimately led toits
20 (Thereupon, arecess was taken; 20 dismissal asa viable sourceisthere'sno water
21 whereupon, the following was had.) 21 allocated for municipal use. Soin the mid
22 PRESIDING OFFICER: We should be all 22 '90s, therewas areport produced by the Corps
23 set now. I've got the camera mic un-muted, 23 of Engineers. | mentioned the Bureau of
24 so | will go ahead and go back on the 24 Reclamation beforethat controls Cedar Bluff
25 record and pick back up. 25 Reservoair, the Cor ps of Engineerscontrols
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1 Wilson Reservoir and so they actually own the 1 all, you have to purchase enough storageto
2 reservoir. And sothere'sreferencesin the 2 yield thewater rights. And so the Citieswould
3 '90s to the Cor ps of Engineers acknowledging 3 have had to purchase a layer in thelake
4 that there could be a feasibility study 4 outright, and then we would have the ability
5 conducted and Wilson could be a municipal water 5 theoretically to produce the water rightsif the
6 supply if water wasreallocated for municipal 6 water isavailablein that layer.
7 use. 7 Q Soyou had an application for 8,000 acre-fest,
8 In 2009, that reallocation study was 8 so al you'd need is a storage of 8,000
9 actually funded, the beginning of it. The Corps 9 acre-feet, right?
10 spent two yearsworking on that. Therewasa -- 10 A | think you need storagein excess of that
11 therewas no final work product that I'm aware 11 because you haveto be abletoyield the
12 of of the study, but | know Burns& Mac 12 8,000 acre-feet. Complicating theissue --
13 submitted a environmental assessment as part of 13 and -- and | want to reiterate what ended Wilson
14 that, and that was one of the exhibits we looked 14 asa possibility isthereisno water available
15 at earlier. 15 for municipal use.
16 But then in 2011, the Cor ps of Engineers 16 Q Sure
17 indicated that therewere no further funds 17 A Soit doesn't matter how much we would want to
18 budgeted for thereallocation study. Sowe 18 develop Wilson Lake, there'sno water there.
19 lobbied the Cor ps of Engineers, we asked our 19 But complicating the evaluation of Wilson Lake
20 legidlative delegation to lobby the Cor ps of 20 istwo factors. You mentioned the storage.
21 engineers. | met with the Corps of Engineers 21 Right now the State of Kansas ownsthe majority
22 headquarters staff in Washington, D.C., and it 22 of storage in most reservairs, it'spart of
23 was made very clear to methat therewasno 23 their Kansas Water Marketing Program.
24 water -- thereisnot going to be a reallocation 24 And so the Water Office director indicated
25 study becausetheir effortsweretied up in 25 to methat it wastheir intent to purchasethe
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1 flood control and flood mitigation projects. 1 storage, and then Hays and Russell would be
2 So thereallocation study, right before 2 obligated to essentially lease that storage on
3 they pulled the plug on it, therewas a public 3 an annual basisin order toyield our 8,000
4 meeting in Russell wher e the Kansas Water Office 4 acre-feet of water rights.
5 staff and Cor ps of Engineer staff informed an 5 So we would haveto pay a certain amount to
6 audience of several hundred people essentially 6 the Kansas Water Office every year in order to
7 what areallocation study is, what they would be 7 have the privilegeto pull our 8,000 acr e-feet
8 looking at, what they would try to ensure 8 of water rightsout. Now, that was going to
9 wouldn't happen if they looked at areallocation 9 cost us mor e than purchasing storage outright,
10 study, and that was pretty much the only 10 but the Water Office did have the history behind
11 appreciableresult from a public standpoint of 11 them of purchasing that storage, and we -- we
12 that. 12 know we probably would have been forced to take
13 So as| mentioned before, the Cor ps of 13 part in the Kansas Water M arketing Program.
14 Engineerspulled the plug on funding in 2011, 14 The second complicating issueis Wilson is
15 and then the drought hit, and then subsequently 15 mor e expensive than the R9 when we wer e doing
16 the R9 wasidentified. 16 the direct cost comparisons. Therewerea
17 Q Soassuming -- assume areallocation, you have a 17 couple cost scenariosto wheretheinitial
18 water right -- you have an application for a 18 investment may have been cheaper at Wilson just
19 water right, in other words awater -- the 19 because the lengths of the pipelinewere
20 ability to store water if you had a-- if you 20 shorter, but thewater in Wilson Lakeis highly
21 had storage, but would you have had to -- would 21 saline, it takesreverse osmosisright off the
22 you have had to buy one of those layers that 22 bat or desalination to treat, and so the -- the
23 you've talked about? 23 ongoing costsin Wilson are significantly higher
24 A Weéll, there'sa couple different waysyou can 24 than the R9 Ranch. So even if water wereto
25 acquirewater rightsin areservoir. First of 25 become availablein Wilson Lake, | -- | doubt if
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1 it would have been the choice | would have 1 reguested upon such terms, conditions, and
2 recommended simply becauseit would havebeena | 2 limitations as the presiding officer deems
3 longer -- or a higher cost, longer term. 3 necessary for the protection of the public
4 Q Would -- would it have indicated the Water 4 interest of the State as awhole, end quote.
5 Transfer Act? 5 And | find that somewhat instructive that it's
6 A Itwould becauseit'sin excess of 35 miles. 6 talking about the public interest of the State
7 Q Mr. Dougherty, | don't have any further 7 asawhole. So my questionis can you think of
8 questions at thistime. 8 any scenario or circumstances where the amount
9 PRESIDING OFFICER: All right. 9 of -- that should be approved for alowable as a
10 Mr. Cole? 10 transfer should be reduced to protect the public
11 MR. COLE: Thank you, Your Honor. 11 interest of the State as awhole?
12 12 A | cannot.
13 CROSS-EXAMINATION 13 Q | have no other questions.
14 BY MR.COLE: 14 PRESIDING OFFICER: Mr. Lee?
15 Q Mr. Dougherty, good morning. 15 MR. LEE: Thank you, Your Honor. If
16 A Good morning. 16 you'll indulge us for just one moment, Y our
17 Q And| havevery little here, but you are a 17 Honor.
18 co-applicant in this proceeding with the City of 18 PRESIDING OFFICER: Thanks for your
19 Russell seeking atransfer of water; is that 19 assi stance there.
20 correct? 20 MS. LANGWORTHY': Yeah.
21 A Correct. 21 MS. LEE: Yeah, thank you.
22 Q Andyou testified on your direct asto the 22
23 application itself. Just for summary purposes, 23 CROSS-EXAMINATION
24 it seeks the transfer of 6,756.8 acre-feet per 24 BY MR. LEE:
25 year with alimitation of 48,000 over aten-year 25 Q Your Honor, may it please the tribunal,
Page 283 Page 285
1 period, which equates to a 4800 acre-feet per 1 Mr. Dougherty, good morning.
2 year rolling average. Isthat afairly accurate 2 A Good morning.
3 summary? 3 Q The--1 want to review with you a number of
4 A That'scorrect. 4 things that you've talked about during your
5 Q Okay. Did you attend the public comment hearing 5 direct examination and correct what | suspect
6 in Hays? 6 are ssimply misstatements on your part during
7 A |did. 7 that process. | want to start with page 154 of
8 Q And during that public comment hearing, did you 8 your deposition.
9 have opportunity to hear some commenters suggest 9 PRESIDING OFFICER: Now, Mr. Les,
10 that perhaps they have no objectionsto the 10 correct meif I'm mistaken here, | don't
11 transfer, it's more the quantity that istheir 11 believe that the deposition has been filed
12 concern? 12 inthis case --
13 A | did hear that. 13 MR. LEE: You'reright, Your Honor.
14 Q Okay. AndI don't know if you're familiar with 14 PRESIDING OFFICER: -- isthat
15 this or not, but there is a Kansas statute that 15 correct? Now, it'sfine, you can till
16 provides that the presiding officer has some 16 citetoit, | just want to make sure we
17 fairly limited authority to reduce the allowance 17 don't have an exhibit to need to refer to.
18 on atransfer. Have you seen that statute 18 MR. LEE: We actualy have the
19 before? 19 origina here.
20 A | have. 20 PRESIDING OFFICER: Okay.
21 Q AndlI just want to -- just want to quoteit for 21 MR. LEE: Would you like usto hold
22 you here briefly, it's 82a-1504, and it provides 22 ontoitintheinterimor --
23 in part that The presiding officer, thisisa 23 PRESIDING OFFICER: You can for now,
24 quote, The presiding officer may order approval 24 and if you want to admit part of that asan
25 of atransfer of a smaller amount of water than 25 exhibit --
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1 MR. LEE: Okay. 1 need the entire water right now that we can take
2 PRESIDING OFFICER: -- wecan 2 from the ranch. So, in fact, it was not
3 address that. 3 truncated, wasiit?
4 MR. LEE: Thank you, Y our Honor. 4 A 1'mnot surethe context you're asking for.
5 PRESIDING OFFICER: Do you havethe 5 It'snot truncated there, but you havetruncated
6 page number of that deposition identified 6 that statement for your benefit in the past.
7 here? | just want to make sure that if 7 You have left theword " now" off.
8 there is some part of an exhibit there, the 8 Q Areyoulooking at this deposition that I'm
9 record is clear at this point. 9 looking at?
10 MR. LEE: Thank you, Y our Honor. 10 A | am.
11 MR. TRASTER: | can't hear you, Y our 11 Q Andwhat doesit say, read it?
12 Honor, I'm sorry. 12 A It says, Wecertainly don't need the entire
13 PRESIDING OFFICER: I'm sorry, | 13 water right now that we can take from the ranch.
14 forgot to turn that microphone back on. | 14 Q And sowasthat truncated in the sense of what |
15 was asking Mr. Leeif he had -- | had not 15 asked you?
16 seen that deposition filed as an exhibit, 16 A No.
17 so if we could make sure that we identified 17 Q Youwent through a series of questions,
18 an exhibit number and not just the page 18 Mr. Dougherty, about water needs that you would
19 number of that deposition. 19 recal, I'm sure?
20 BY MR.LEE: 20 A Yes.
21 Q So, Mr. Dougherty -- 21 Q Andyouindicated during that, and, again,
22 MR. LEE: Thank you, Y our Honor. 22 talking about the deposition questioning that
23 BY MR.LEE: 23 somehow you were misled or confused about the
24 -- Mr. Dougherty, you were asked yesterday about 24 guestion that you were asked. Do you recall
25 the issue of whether Hays needed all the water 25 that?
Page 287 Page 289
1 that it was seeking, and during your direct 1 A |do.
2 examination, your counsel suggested that somehow 2 Q Let'slook at page 92 of the deposition.
3 the quote that you were asked was truncated, to 3 MS. LEE: I'm trying, sorry. Oh,
4 use hisword, and truncated -- truncated in the 4 there we go.
5 senseit did not include the "now" word in it. 5 MR. LEE: And can you make that
6 MR. TRASTER: Your Honor, may | -- 6 larger, Myndee?
7 I'mold and | can't hear very well. | 7 MS. LEE: Uh-huh.
8 would request that the examining attorneys 8 BY MR.LEE:
9 be instructed to use the microphone, 9 Q Soat page 92, and this goes to the question
10 please. 10 that was at issue yesterday, my question to you,
11 PRESIDING OFFICER: All right. 11 Mr. Dougherty, was, And so my question, I'm
12 Mr. Lee, to the best of your ability, can 12 guoting, to be sure that you understand it, is
13 you -- 13 has the City of Hays and have you personally
14 MR. LEE: I'll do better. 14 received any sort of report from any
15 PRESIDING OFFICER: -- try to -- 15 professional who you would consider to be
16 thank you. 16 qualified to provide that sort of information
17 MR. TRASTER: Thank you. 17 about the future water needs of the City of
18 BY MR. LEE: 18 Hays?
19 Q Thequestion or statement that was provided to 19 And your answer was, Without understanding
20 you was that somehow the question that was asked 20 exactly what you're asking for, | can't answer
21 of you in your deposition was truncated, to use 21 that question.
22 Mr. Traster'sword. The word that he said was 22 And so my question is, What part of my
23 left out was "now." What this says, in part, 23 guestion don't you understand?
24 is, I'm quoting from that, If | may elaborate on 24 Y our response was, | think the question is
25 Commissioner Roth's question, we certainly don't 25 vague when you talk about professional entity
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1 providing reports on future water needs. 1 excess of the water rights that we are able to
2 The question is, Has the City ever paid 2 utilize for municipal purposes right now?
3 anyone to provide areport about the future 3 The question, | think my question was
4 water needs of the City of Hays? 4 specifically about what is available to the City
5 And your response to that is Possibly. 5 right now, and to the extent that you're talking
6 My question is, But you don't recall? 6 about inaccessible water rights, then we don't
7 The answer is, Without reviewing the 7 need to talk about that.
8 record, | can't recall off the top of my head. 8 Y our answer is, Okay. So could you restate
9 And my question is, And so would you 9 your question then?
10 consider that to be unimportant information? 10 The question was, Do you believe that the
11 Y our answer to that is, I'm saying without 11 City of Hays requires access to more water than
12 knowledge of the specific document you're 12 isavailableto it presently?
13 referring to, | can't make ajudgment on its 13 The answer isYes.
14 importance. 14 My question then is, And why do you think
15 My question, Well, I'm not talking about 15 that?
16 the importance of a particular document, I'm 16 And your answer is, Because | don't feel
17 talking about the concept. Do you think that 17 our existing sources are adequate during times
18 the concept of the future water needs of the 18 of drought.
19 City of Hays isimportant in conjunction with 19 The question is, And isthat only a
20 the water transfer application? 20 personal opinion?
21 The answer is, | think water future needs 21 Answer: I'm herein my personal capacity
22 is very important, especially when you take into 22 as city manager, so it's my opinion.
23 account our existing water sources are 23 The question is, Have you ever received a
24 inadequate to meet the demands of our residents 24 report from any source that says that the City
25 now in times of drought. 25 of Hays needs access to more water than it
Page 291 Page 293
1 My question, So do you think that it's 1 presently has?
2 important to get professional advice on that 2 Your answer is-- or there's-- I'm
3 subject? 3 responding to an objection by Mr. Buller. The
4 Y our answer is, On what subject? 4 question is, Since 20037?
5 The question is, The future water needs of 5 Y our answer is, We submitted areport as
6 the City of Hays? 6 part of our prefiled testimony that showed
7 Y our answer is, Could you be more specific 7 during times of exceptional drought and decadal
8 with future water needs, are you talking based 8 drought our existing sources are woefully
9 off of population growth, are you talking based 9 inadequate --
10 off of further ratcheting conservation measures 10 Question: And what was -- and we talked
11 in place, are you talking are residents using 11 over each other. The question is, And what was
12 water in a bit more normalized manner like the 12 the source of that information?
13 rest of the State of Kansas? The water needs, 13 The answer, Paul McCormick who isa
14 I'm not sure where you're going with this future 14 hydrologist with Burns & McDonnell.
15 water needs. 15 The question then is, And aside from
16 The question is, Well, do you think that 16 Mr. McCormick with Burns & McDonnell --
17 the City of Hays needs access to more water than 17 MR. TRASTER: Your Honor, objection,
18 it has presently? 18 if he's going to read the transcript into
19 Your answer is, You'retaking -- okay. So 19 the record, then he needs to not skip past
20 | want to clarify the question. We have water 20 the questions and answers.
21 rightsin the Smoky Hill wellfield, we have 21 PRESIDING OFFICER: All right. Do
22 water rightsin Big Creek, and we have Dakota 22 you have aresponse, Mr. Lee?
23 water rights. We also have water rights on the 23 MR. LEE: Your Honor, we are not
24 R9 Ranch in Edwards County. Areyou talking in 24 skipping past anything other than the two
25 excess of that, or are you talking about in 25 of ustalking over each other and an
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1 objection that was lodged by Mr. Buller to 1 be offering it as an exhibit.
2 the testimony. 2 PRESIDING OFFICER: All right.
3 MR. TRASTER: There were a couple 3 BY MR. LEE:
4 lines, or aline or two that were skipped 4 Q Sothe questionto you, Mr. Dougherty, is Why do
5 past, I'm sure it was inadvertent. 1'm 5 you think that?
6 not -- 6 The answer is, Because | don't feel our
7 MR. LEE: We can start over. 7 existing sources are adequate during times of
8 MR. TRASTER: What? 8 drought.
9 MR. LEE: We can start over. 9 The question is, And isthat only a
10 MR. TRASTER: | just -- it wasin 10 personal opinion?
11 the middle of the previous page. 1I'm not 11 The answer is, I'm here in my personal
12 accusing you of skipping anything on 12 capacity as city manager, so it's my opinion.
13 purpose, Mr. Lee, | just noted that -- 13 The question is, Have you ever received a
14 MR. LEE: Wéll, let's go back. 14 report from any source that says that the City
15 MS. LEE: Yeah, I've been reading 15 of Hays needs access to more water than it
16 along and he's not skipped anything, but 16 presently has? The question responding to an
17 where do you want to -- 17 objection is, Since 2003?
18 MR. TRASTER: And | could be wrong, 18 The answer is, We submitted areport as
19 it happens. 19 part of our prefiled testimony that showed
20 MR. LEE: Let'sgo back to the 20 during times of exceptional drought and decadal
21 middle of the previous page. 21 drought our existing sources are woefully
22 MS. LEE: Okay. 22 inadequate --
23 MR. LEE: And what's that? 23 Question: And what was --
24 MS. LEE: And why do you think that? 24 The answer is, -- which would indicate that
25 PRESIDING OFFICER: Mr. Traster? 25 we need additional water sources.
Page 295 Page 297
1 MR. TRASTER: Yes. 1 My question is, And what was the source of
2 PRESIDING OFFICER: If Mr. Lee 2 that information?
3 offersthat entire deposition transcript as 3 The answer is, Paul McCormick whoisa
4 an exhibit so that exhibit would then be in 4 hydrologist with Burns & McDonnell.
5 the record -- 5 And the question is, Aside from
6 MR. TRASTER: Yes, | understand but 6 Mr. McCormick with Burns & McDonnell, have you
7 also -- 7 ever received any other information that
8 PRESIDING OFFICER: -- would you -- 8 suggests that the City of Hays needs access to
9 MR. TRASTER: -- the transcript 9 more water than it has presently?
10 would be -- | could be wrong, but | -- | 10 | would have to review therecord. | can't
11 thought there was aline or two that was 11 think of anything off the top of my head.
12 skipped, and if not, I'll apologize, | 12 Question: So you don't recall?
13 will. 13 Answer: | don't recall.
14 PRESIDING OFFICER: Okay. 14 So let's go back to page 88, if we may, to
15 MR. TRASTER: But if weregoing to 15 the part that you were asked about yesterday.
16 read it into the record, we ought to read 16 The question that's asked in the deposition,
17 the whole thing. 17 What about the next paragraph that says the
18 PRESIDING OFFICER: I'll let him 18 projected water needs of the applicant and of
19 read through it, if he's going to be 19 any other entitiesto be supplied water by the
20 offering the entire thing or a portion of 20 applicant and the basis for those projections,
21 it as an exhibit anyway, maybe that saves 21 did the City of Hays get any outside adviceto
22 some of your objection. 22 come to the conclusion about water needs?
23 MR. TRASTER: Okay, thank you, Y our 23 Y our answer is, Could you be more specific
24 Honor. 24 what you mean by outside advice?
25 MR. LEE: And, Your Honor, we will 25 The question, How did the City of Hays come
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1 to the conclusion that it needed more water? 1 And the answer is, We have received reports
2 And the question is, And if you have no idea, 2 that show with various population growth
3 then just tell me. 3 scenarios what the water demand could possibly
4 And the answer is, I'm not here to speak 4 be with those growth scenarios. But back to my
5 for the City of Hays, | can speak to my role as 5 original statement, our existing sources are
6 city manager. 6 inadequate and they are entirely inadequate
7 The question, Yes, you are, you are the 7 during times of drought for our existing -- our
8 city manager. 8 existing citizensright now. So thisisn't
9 The answer is, As the city manager, the 9 about future, thisis about right now not being
10 determination was already made when | arrived in 10 adequate.
11 2005 that we needed more water. 11 Question: WEell, | don't really think you
12 Question: And so | take it from your 12 want to tell me that the City of Hays has never
13 testimony that you don't have any opinion at 13 gotten any professional advice about future
14 this point about whether the City of Hays needs 14 needs, and my question is whether there are
15 more water? 15 entities or individuals who are qualified to
16 The answer is, | would like to point out 16 provide that sort of advice that have been
17 that | stated earlier in my testimony that our 17 consulted?
18 existing sources, | feel, are inadequate. 18 Answer: | think you're going to have to be
19 And the question is, And why do you feel 19 more specific. If you have a specific report
20 they are -- 20 that you're referring to, 1'd be happy to
21 The answer is, And | stand by that 21 comment if | have knowledge of it.
22 statement. 22 Question: Yes, well, tell me about the
23 Question: Why do you feel they're 23 specific reports that addressed the need, the
24 inadequate? 24 future needs of the City of Hays.
25 Because I've seen our existing sources dry 25 Y our answer is, off the top of my head, |
Page 299 Page 301
1 up during times of drought in 2011, 2012, 2013, 1 can't tell you specific reports that have
2 and | understand how susceptible they are to 2 addressed water needs.
3 drought. 3 Soisit still your sense that somehow you
4 Question: And so if the water supply in 4 didn't understand what we were talking about
5 the City of Hays, Mr. Dougherty, is inadequate, 5 there?
6 isthe City of Hays only relying on your opinion 6 You were asking if | could recall specific
7 on that? 7 reportsand | couldn't, | had not reviewed the
8 The answer is, It'smy belief that it's 8 record at thetime. | wasunder oath, | was
9 common knowledge in Hays that our existing 9 instructed by my attorneysto tell the truth and
10 sources are not adequate and we need a future 10 only answer fully if | knew exactly what | was
11 supply to grow. 11 answering. | did not know specific report
12 The question, So are you telling me that 12 titles, names, years, subject matter, and | knew
13 the City of Hays, in seeking to transfer water 13 that if | would give a answer that turned out to
14 from the R9 Ranch, has not received any 14 be incomplete or incorrect that | would be
15 professional advice about the future water needs 15 impeached during my testimony here.
16 of the City? 16 Well, Mr. Dougherty, you have testified chapter
17 Y our answer is, Could you restate that 17 and verse about the details of this water
18 question, I'm not sure | understand where you're 18 transfer project, it seems asif the most
19 going with it? 19 delicate minutiais something that you're able
20 My question is, Sure. Areyou telling me 20 to recall almost instantly but somehow this
21 that your testimony is that in conjunction with 21 escaped you?
22 the application to transfer water from R9 to the 22 Again, you wer e asking for a specific report
23 City of Haysthat the City has not received any 23 that contained a specific needs statement, and |
24 professional advice about the future needs of 24 wasn't ableto recall that.
25 the City? 25 Q Wadll, let'sgoreally to the heart of this,
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1 then, there's not a needs statement that is 1 Q Sothey're part of your records for decades, but
2 included with the WTA application, correct? 2 you can't tell me at the time whether there's
3 | believe ther€'s several reports, several that 3 been awater needs study when you're under oath,
4 we cited today that wer e attached to the water 4 right?
5 transfer application. 5 A | can't tell you a specific study.
6 And you consider those to be water needs 6 Q Youweren't asked about a specific study, you
7 applications or water needs reports? 7 were asked about any study?
8 | believe them showing reportsthat our existing 8 A | wasasked if therewasa study determining
9 sour ces ar e inadequate and that we need water. 9 that Hays needed morewater, and | don't know if
10 Isthere any report, and I'm sure you know this, 10 | had a study that made that determination.
11 Mr. Dougherty, isthere any report that is 11 Q Andyou still don't, do you?
12 included with the water transfer application 12 A | can't tell you without reviewing therecord.
13 that saysin the future the City of Hays needs 13 Q Okay. You certainly don't have a study that
14 this much water? 14 says that in the future you need X amount of
15 | would haveto review therecord. 15 water, right?
16 I'm sureyou do. Let'slook -- you recal as 16 A Wehave studies showing our, aswe alluded to
17 part of your deposition that you were provided 17 today, we have studies showing that we have
18 what's called an errata sheet, do you not? 18 future water demands, we have current water
19 | do. 19 demands, we have maximum daily demands, we have
20 And thisisit, the court reporter sent thisto 20 population growth projections, and thereare
21 you, it related to your June 8th of 2023 21 variouslinesthat cross, meaning our water
22 deposition, and you actually go through and make 22 sour ces ar e inadequate.
23 four correctionsindicating, of course, that you 23 Q Wadll, I understand what you're saying, but what
24 have, it appears, carefully read the deposition, 24 you have, you've referenced reports, some of
25 correct? 25 which, for example, were from the 1990s that say
Page 303 Page 305
1 Correct. 1 that the City of Hayswill need more water, but
2 And if one then scrolls down from that alittle 2 they don't say how much more water, right?
3 bit, you then certify under oath that you've 3 A | couldn't tell you without looking at the
4 read your deposition in the above case and 4 specific study.
5 reguest the above changes be made, none of which 5 Q Soyoudont --you looked at them probably last
6 have anything to do with what we've just been 6 night, didn't you?
7 talking about, correct? 7 A | looked at a couple of them last night.
8 Correct. 8 Q Andyou can't -- you know, that's escaped you?
9 So you had an opportunity after your deposition 9 A | don't have an eidetic memory.
10 to go and review the records if you were unsure, 10 Q TheCities, Mr. Dougherty, are seeking in the
11 right? 11 application to transfer 6,756.8 acre-feet
12 Unsure of ? 12 annually from the R9 Ranch, right?
13 Whether there were water needs studies that had 13 A That'scorrect.
14 been commissioned by the City of Hays? 14 Q Andthe City of Haysin --
15 | was corrected to review the deposition to 15 A Actually, | would liketo clarify that. Up to
16 determineif there were misstatements or things 16 6,756 acre-feet.
17 that needed to be corrected. 17 Q Fair enough. If the application isapproved on
18 And did you go back after the deposition and 18 the face of the application, then you would have
19 look to seeif awater needs study had been 19 authority to do that, right?
20 prepared on behalf of the City of Hays? 20 A Wecould not transfer that much because we have
21 | did not. 21 areasonable-needs deter mination that wouldn't
22 And so where did these documents today come from |22 allow usto transfer that much.
23 that you characterize as water needs studies? 23 Q Okay. WEell, so reasonable needsis an important
24 These documents have been part of our records 24 consideration, then, as part of the Water
25 for decades. 25 Transfer Act process, right?
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1 A Not aspart of the Water Transfer Act process, 1 MR. LEE: Thereareinthe

2 aspart of the Water Appropriations Act. 2 regulations which is what the question was.

3 Q Okay. Soif it'spart of the Water 3 MR. TRASTER: But the question was

4 Appropriations Act, which it is, do you think 4 whether there's anything in the Water

5 that you would be limited under the Water 5 Transfer Act itself, and there's nothing in

6 Appropriations Act not to have any limitations 6 there about needs. There are some -- there

7 imposed by the Water Transfer Act? 7 are some regulations about what it takesto

8 A I'mnot surel understand your question. 8 file and complete applications, but it's

9 Q Okay. Do you know why the Water Transfer Act 9 not a Water Transfer Act requirement.

10 regulations require you, require you to provide 10 MR. LEE: Well, Y our Honor, the

11 areasonable-needs analysis as part of the 11 regulations implement the Water Transfer

12 application? 12 Act, and that's the question that's pending

13 MR. TRASTER: Object, Your Honor, 13 on the floor.

14 callsfor alegal conclusion. 14 PRESIDING OFFICER: Okay. I'll

15 A | don't know the Water Transfer Act requires 15 sustain the objection, rephrase the

16 areasonable needs -- 16 guestion so that it accurately reflects

17 MR. LEE: Hold on. 17 you're asking him about the statute or

18 PRESIDING OFFICER: All right. 18 regulations, which one you're asking about.

19 Mr. Lee, do you have aresponse? 19 BY MR.LEE:

20 MR. LEE: Well, Your Honor, if -- 20 Q Mr. Dougherty, do you know why the Water

21 but for the fact that -- and Mr. Dougherty 21 Transfer Act implementing regulations require

22 has testified as alawyer for six hours 22 that the application include a future water

23 during this proceeding, | suppose one might 23 needs analysis?

24 countenance that objection, but the -- he 24 A | donot.

25 has repeatedly said thisis what this 25 Q And do you know why your application did not
Page 307 Page 309

1 means, thisiswhat this regulation means, 1 include one?

2 thisiswhat this document means, and my 2 A | would haveto review my application to ...

3 question is only do you know why the -- 3 Q Todeterminethat?

4 there isarequirement for a needs analysis 4 A Todetermineif something wasincluded or not

5 as part -- as part of the WTA process. 5 that addressed that.

6 MR. TRASTER: Callsfor alegal 6 Q That'snot my question. Let me represent to you

7 conclusion. 7 that it was not included. So do you know why it

8 PRESIDING OFFICER: All right. I'm 8 was hot included?

9 going to sustain the objection, why don't 9 A | am not going to speculate on that because |
10 you rephrase your question, ask him as a 10 would haveto review the application to seeif
11 layperson if he knows what it means, and 11 anything met that requirement.

12 well just correct it that way. 12 Q No, you don't understand my question. I'm

13 BY MR.LEE: 13 telling you that it doesn't include a water

14 Q Mr. Dougherty, as alayperson, do you know why 14 needs analysis, I'm asking you if you know why
15 the Water Transfer Act regulations require that 15 that istrue?

16 the application include a future water needs 16 A | donot.

17 analysis? 17 Q Hays, Mr. Dougherty, in 2020 used

18 A | would havetolook at the Water Transfer Act 18 1792 acre-feet, am | correct about that?

19 to seeif there' sarequirement for future needs 19 A | would havetoreview thewater usereportsto
20 analysis. 20 determine usage.

21 Q Let merepresent to you that thereis. 21 Q If Mr. Hamilton said that, would you accept that
22 A | would havetolook at the water -- 22 astheright figure?

23 MR. TRASTER: | object, there's 23 A Again, | would haveto review; Hays uses

24 nothing in the Water Transfer Act about 24 approximately 2,000 acre-feet on an annual
25 needs that I've seen. 25 basis.
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1 Q And that's been consistently the case in recent 1 entitled to the approval of 6,756 acre-feet of
2 years? 2 water --
3 A For themost part, yes. 3 Q lamnot.
4 Q Soif you say that it usesin general 4 A --for municipal use?
5 2,000 acre-feet per year, then the City of 5 Q lamnot. I'masking you whether you believe
6 Russell, | think, uses about 1,000 acre-feet; is 6 that the Cities are entitled to approval of an
7 that right? 7 amount of water that exceeds the reasonable
8 A | can't speak for the City of Russell's exact 8 needs?
9 usage, but | do believeit'saround or dlightly 9 A I'mnot going to answer that question.
10 in excess of 1,000 acr e-feet. 10 MR. LEE: Your Honor.
11 Q Sothe combined application on behalf of the two 11 PRESIDING OFFICER: Well, you're
12 Cities would be coming from Cities that in 12 asking him for an opinion, why don't you
13 recent years cumulatively, between the two of 13 clarify for the record if you're asking
14 them, have used 3,000 acre-feet per year, 14 him -- what capacity you're asking him to
15 correct? 15 offer that sort of opinion asto what his
16 A Correct. 16 belief is.
17 Q And so the application is for the authority to 17 BY MR. LEE:
18 use up to 7,000 acre-feet, correct? 18 Q Weaell, I would offer -- | would ask you to offer
19 A 6,756 acre-feet. 19 your opinion as the city manager for the City of
20 Q You haveagood memory about figures like that, 20 Hays and the person who has been presented as
21 so some things you can remember and some things 21 the witness for the City of Hays as being
22 you can't? 22 presumably the most knowledgeabl e about the
23 A Apparently. 23 application in terms of its holistic sense?
24 Q About the application? 24 A You asked me about water in excess of reasonable
25 A Apparently. 25 needs. | would liketo know your definition of
Page 311 Page 313
1 Q Sothat figure of 6700 acre-feet is more than 1 reasonable needs, are you asking about the
2 twice what the Cities are presently using, 2 reasonable-needs limitation that wasincluded in
3 right? 3 the Master Order issued by the chief engineer ?
4 A Correct. 4 Q Wadl, actualy, I'm not trying to use technical
5 Q Soit states, back to, | think, your 5 language, Mr. Dougherty. 1'm saying do you
6 observation, the water transfer application 6 believe in your capacity as | just framed that
7 requires that transfers be limited to the 7 the Cities are entitled to more water than they
8 Cities reasonable needs. Would you agree with 8 reasonably need?
9 me? 9 A | want toqualify my answer by stating | am
10 A | would havetoreview therecord, I'm not 10 basing the reasonable-needs answer off of the
11 familiar with that requirement. 11 reasonable-needs limitation in the Master Order.
12 Q Haveyou ever reviewed the water transfer 12 Yes.
13 application? 13 Q And so framed another way, you believe the
14 A | havebut, again, | don't have an eidetic 14 Cities are entitled to more water than they
15 memory. 15 need?
16 Q When'sthelast timeyou reviewed it? 16 A | believethe Citiesare entitled for enough
17 A Several weeksago. 17 water to allow usto grow into the future and
18 Q Not any time during this hearing or immediately 18 make surethat the R9 represents a viable sour ce
19 before? 19 50to 75 yearsinto the future and that that
20 A No. 20 water isgoing to be available for useduring
21 Q Doyou asalayperson think that the Cities are 21 that timeframe, and | don't know what the needs
22 entitled to more than the reasonable needs in 22 are going to be 75 year s from now.
23 terms of what is approved by the Water Transfer 23 Q Andyou don't know what the needs are going to
24 Act application? 24 be because you don't have a reasonable-needs
25 A Todclarify, areyou askingif | think weare 25 analysis, correct?
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1 A | don't know what the needs are going to be 1 speculate on your definition.
2 because | can't predict thefuture. 2 Q Okay. Well, let'sjust focus on my definition.
3 Q Andif you had areasonable-needs analysis, then 3 Would it not be the case that if you had a
4 that would assist you, would it not? 4 reasonable-needs analysis, meaning a study to
5 A If thereasonable-needsanalysis could predict 5 predict how much water the Citieswould need in
6 thefuture, | guess, but wedon't know what's 6 the future, that you would be better able to
7 going to happen in thefuture. 7 know how much water the Cities would need in the
8 Q What do you think areasonable-needs analysisis 8 future?
9 intended to do? 9 A | don't think so.
10 A 1 would liketo-- | don't know what a 10 Q And do you have areason for that?
11 reasonable-needs analysisis. 11 A Again, becausel think it'shard to predict the
12 Q Never heard of it? 12 future.
13 A Inconjunction with the Master Order, therewas 13 Q Andisn't that what areasonable-needs analysis
14 a reasonable-needs limitation, but 1'm not sure 14 is designed to assist with?
15 what you'rereferring to by reasonable-needs 15 A I'm not going to speculate, again, on your
16 analysis. 16 definition of a reasonable-needs analysis. Our
17 Q Waéll, areasonable-needs analysis would predict 17 needs are immediate and we have future needs
18 the amount of water that the applicant would 18 that areuncertain and variable.
19 need in the future. |sthat understandable 19 Q Soyou don't know -- pardon me. Y ou don't know
20 enough? 20 what your future needs will be?
21 A Okay. 21 A | can't state exactly what our future needswill
22 Q Andsoif you had areasonable-needs analysis, 22 be. Our existing sour ces ar e inadequate.
23 using that definition, you would have a better 23 Q Okay. Canyou state approximately what your
24 idea of what your needs are in the future, 24 future needs are going to be?
25 correct? 25 A | cannot.
Page 315 Page 317
1 A Doesthisreasonable-needs analysistakeinto 1 Q Becauseyou don't know, right?
2 account our existing sour ces ar e inadequate now? 2 A Becausel can't predict the future.
3 Q A reasonable-needs analysis would take into 3 Q Becauseyou don't know?
4 account how much water the Cities would need in 4 A Becausel can't predict thefuture.
5 the future. 5 Q Becauseyou do not know, correct?
6 A Okay. 6 MR. TRASTER: Asked and answered.
7 Q Andsoif you had one, you would be better able 7 PRESIDING OFFICER: Sustained, move
8 to predict what your needs would be; is that 8 on.
9 correct? 9 BY MR. LEE:
10 A I'mnot surethat iscorrect. 10 Q Youtedtified yesterday that, and again today,
11 Q Andwhy isit not correct? 11 that the existing sources of the City of Hays do
12 A Becausel'm not surewhat you mean specifically 12 not meet daily demands, what does that mean?
13 by reasonable-needs analysis, there'salot of 13 A That meansduring droughtsthey will not meet
14 factorsthat would go into something like that, 14 daily demands. We submitted areport, along
15 and I'm not sureyour -- your definition of 15 with our prefiled expert testimony, that
16 reasonable-needs analysis would match up the 16 demonstrates how susceptible our sourcesareto
17 definition of a reasonable-needs analysis of the 17 exceptional, decadal, and multidecadal droughts.
18 Cities of Hays and Russell. 18 Q Soitwould be true, however one defines the
19 Q Soyou have adefinition of areasonable-needs 19 existing demands or daily demand, there's never
20 analysis? 20 been a customer in Hays that has had his or its
21 A | donot. 21 water cut off, right?
22 Q So how would you know that the definition that | 22 A Notin my tenure.
23 just gave you somehow conflicts with the City of 23 Q You referred yesterday not by name,
24 Hays and City of Russell? 24 Mr. Dougherty, but to your economist, is that
25 A | don't know, I'm just saying | don't want to 25 Mr. Hamilton?

Pages 314 - 317 (24)

Court Reporting Service, Inc. 316-267-1201



Hays, Kansas & Russell, KSv

Formal Hearing - Vol. 2

Edwards County, Kansas & Kansas Water Transfer Act July 20, 2023
Page 318 Page 320
1A Yes 1 Q And sodidyou know precisely what a decadal

2 Q AndisMr. Hamilton someone that has been 2 drought meant when you were testifying?

3 retained as an expert by the Cities? 3 A | know what | believe a decadal drought is.

4 A Yes 4 Q Okay. So Mr. Hamilton says, During a decadal

5 Q Doyoutrust hisanalysisand judgment? 5 drought, for example, Hays firm water yield will

6 A | think you would have to be more specific on 6 decline to 800 acre-feet per year resulting in

7 what you're asking meto trust. 7 devastating losses to the City. Do you know

8 Q Hisanaysisandjudgment? 8 what firm water yield is?

9 A | --again, | think you would -- ask meto -- 9 A | believe heisreferring tothe amount of water
10 ask me a specific portion of histestimony you 10 that we could actually producein a given year.
11 would like meto exhibit trust in. 11 Q Andsoheis-- hisconclusion is 840 acre-feet
12 Q Soarethere-- 1 takeit there must be parts of 12 per year during a decadal drought, right?

13 Mr. Hamilton's testimony that you have reviewed 13 A Yes.
14 and don't agree with? 14 Q Okay. Do you agree with that number?
15 A | haveviewed Mr. Hamilton'stestimony, | have 15 A That isthe number that ispulled from the
16 not committed it to memory. 16 wellfield yield report from our --
17 Q Soif you have reviewed it and did not agree 17 Q Okay.
18 with some of it, do you think that would have 18 A -- other expert.
19 stuck with you? 19 Q And,infact, let'slook at that, that's
20 A Possibly, yes. 20 dide 3. Thisiswhat you just referenced, the
21 Q And possibly or yes? 21 McCormick wellfield yield report, right?
22 A Possibly, yes. 22 A It'spart of it, correct.
23 Q Solet'slook at apart of Mr. Hamilton's expert 23 Q And in the column under decadal drought, it has
24 report. We'relooking at the Hamilton expert 24 at the bottom a total number of 840 acre-feet
25 report, aportion of it, Mr. Dougherty, that is 25 per year. Did | read that correctly?
Page 319 Page 321

1 paragraph 115 -- or, no, I'm sorry, it is part 1 A Correct.

2 of his-- part of his direct testimony -- or 2 Q Soboth of these experts are -- are saying that

3 rebuttal testimony. And he makes the statement 3 during aten-year drought that the City of Hays

4 that, and I'll just read it, Specifically for 4 would have available at a minimum 840 acre-feet

5 Hays, theinitial water useis set at 5 of water, right?

6 1792 acre-feet in my report compared to 2009 6 A That'swhat they're saying.

7 acre-feet in the HE, which refers to the Harvey 7 Q Okay. Andyou don't disagree with that, do you?

8 Economics report. For Russell, the initial 8 A My personal opinion isl think Mr. McCormick is

9 water useis set at 974 acre-feet as compared to 9 being optimistic.

10 1,078 acre-feet in the Harvey Economics report. 10 Q And sowhat isyour personal opinion based on?
11 So that goes back to my question about usage for 11 A My personal opinion isbased off of watching the
12 the City of 1792, heis, | assume, correct about 12 water levels go down in the Smoky Hill River
13 that usage? 13 aquifer.

14 A 1don't--1 couldn't tell you our exact usage. 14 Q Butthesetwo -- two individuals, Mr. Hamilton
15 Again, it'san approximation for me, it'saround 15 and Mr. McCormick, are the retained experts for
16 2,000 acr e-feet. 16 the City, right?

17 Q Thisistaken from the Hamilton expert report, 17 A Correct.

18 I'll represent to you, Mr. Dougherty, and he 18 Q Soyou talked about areport or arelationship
19 says that the -- during a decadal drought, and 19 that the Cities would have had with an

20 what is, if you know, what is a decadal drought? 20 individual whose name was Bab Vincent?

21 A | believe adecadal drought isadrought that 21 A Correct.

22 persistsfor up toten years. 22 Q And that was back in the '90s, | think; is that

23 Q Andyou used that -- that terminology in your 23 right?

24 direct testimony, did you not? 24 A | believe so.

25 A Yes. 25 Q Okay. The-- Mr. Vincent prepared areport,
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1 which have you -- have you seen the report? 1 not familiar really with theterm --
2 A I'veseen many reportswith Mr. Vincent's name, 2 Q Okay.
3 you'll have to be mor e specific. 3 A --firmyied.
4 Q Okay. Well, aNovember 17th, 1994 report, he 4 Q Sowhat did Black & Veatch conclude was the safe
5 basicaly statesto the Cities that R9 isnot a 5 yield?
6 viable option. Do you recall that? 6 A | would havetoreview thereport totell you
7 A | donaot. 7 that.
8 Q Okay. And healso saysin that same report that 8 Q Haveyou ever reviewed the record?
9 R9 would produce, and thisisin the '90s around 9 A | believel'veseen thisreport.
10 the time that the Cities were considering 10 Q And--
11 acquiring the property, that it would produce 11 A But | don't recall off thetop of my head.
12 1400 acre-feet of potable water. Do you recall 12 Q -- how recently did you review it?
13 that? 13 A | cannot recall that.
14 A 1 donot. 14 Q Sothe WTA application, Mr. Dougherty, is-- is
15 Q Okay. But that report is part of the record, | 15 premised on a projected 2 percent population
16 believe, isit not? 16 growth rate, right?
17 A 1 would havetolook at the specific report. 17 A 1 don't know if | can answer that. | know the
18 Q Okay. You were asked about an Exhibit 127, 18 reasonable-needs limitation in the Master Order
19 which isa-- it was aletter actually from 19 isbased off a 2 percent population growth but
20 Black & Veatch where they were discussing a 20 I'm --
21 study to determine safe yield or firmyield. Do 21 Q Wadll, we can help with that. We can proceed,
22 you recall that? 22 Mr. Dougherty, while we look for that document.
23 A Isit the 2003 study? 23 MS. LEE: It's pulled up now, sorry.
24 Q It's--1 don't have adate in front of me, but 24 Oh, sorry.
25 it's, | believe, older than that. It's 25 BY MR.LEE:
Page 323 Page 325
1 Exhibit 127, which perhaps we could display. 1 Q My question waswhich -- and | will represent to
2 MR. TRASTER: Just for the record, 2 you that the water transfer application assumes
3 we're happy to display it. 3 a2 percent growth rate, population growth rate.
4 MR. LEE: Thank you, we're there. 4 Is that something you're just not aware of or
5 MS. LEE: Sorry, sorry, user error 5 that you dispute?
6 on my part. 6 A It'ssomething | did not recall.
7 MR. TRASTER: I'mglad | never make 7 Q Soyoudon't disputeit, you just don't recall
8 computer errors. 8 it?
9 MS. LEE: Okay. | think | haveit. 9 A Correct.
10 MR. LEE: Okay, you do. If you 10 Q Okay.
11 could make that just atad bit bigger. 11 MS. LEE: Anditis pulled up now.
12 MS. LEE: Yeah. 12 Sorry to interrupt.
13 BY MR. LEE: 13 BY MR. LEE:
14 Q | redly -- Mr. Dougherty, about this, thisis 14 Q Thisisfromthe WTA application, and it recites
15 actually aletter from Black & Veatch to the 15 that the 2010 population and 2017 population
16 City of Hays, Mr. Paul Montoia, it's dated 16 estimates are from the U.S. Census. Population
17 July 19 of 1996, and the first sentence says, 17 projections for 2026 and 2036 are based on a
18 Black & Veatchis pleased to submit thisletter 18 2 percent annual population growth as approved
19 of proposal for completion of a safe yield study 19 by the chief engineer. So that probably
20 for the Dakota wellfield, and then under the 20 refreshes your memory, doesn't it?
21 study purpose that's also highlighted, this 21 A Thephraseasapproved by the chief engineer
22 study isto determine the safe yield of Hays 22 indicatesthat thisispart of the
23 Dakotawellfield. So safeyield isasynonym 23 reasonable-needs analysis limitation that was
24 for firmyield, isit not? 24 included in the Master Order.
25 A I'mnot sure how he'susing safeyield, and I'm 25 Q Andit's-- the population projections are based
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1 upon a 2 percent projection, right? 1 say that it is premised in terms of population
2 A Yes 2 growth on a 2 percent rate?
3 Q Okay. Sowewould agree that that figureis 3 A What isstated isaregurgitation of what wasin
4 incorrect, wouldn't we, that population growth 4 the Master Order with areasonable-needs
5 estimate? 5 analysiswhich putsa cap on Hays and Russdll's
6 A | would not. 6 water sour ces.
7 Q Didyou -- did you, the Cities or through your 7 Q Let'sgoback andlook at it again. Sothe
8 attorneys, hire awoman whose name is Ms. Haase? 8 guestion that's being answered here,
9 A Ms. Haase, yes. 9 Mr. Dougherty, is, If applicable, the population
10 Q Okay. Let's--let'slook at her direct 10 projections for any public water supply system
11 testimony. Thisisfrom, and | apologize for 11 that will be supplied by the water transfer and
12 the mispronunciation of Ms. Haase's name, sheis 12 the basis for those projections, so would you
13 asked the question, What is the purpose of your 13 agreethat | read that correctly?
14 direct testimony? 14 A Yes, sir.
15 Her answer is, My opinions are set forth in 15 Q And it shows below that in the highlighted part
16 detail in my expert report, but in general, my 16 the 2010 population and the 2017 population
17 testimony relates to Hays' population 17 estimates are from the U.S. Census. Population
18 projection. 18 projections for 2026 and 2036 are based on
19 The question isthen, In summary, what did 19 2 percent annual population growth as approved
20 you conclude? 20 by the chief engineer. So that'susing a
21 The answer is, | conclude within a 21 2 percent figure for population growth, isit
22 reasonable degree of professional certainty that 22 not, in response to the question, If applicable,
23 an estimated growth rate of 1 percent annually 23 population projections for any public water
24 over the next 10 to 20 yearsislikely for the 24 supply system that will be supplied by the water
25 City of Hays. 25 transfer and the basis for those projections?
Page 327 Page 329
1 So I'm assuming since that's the Cities 1 A Itisusing a2 percent population growth
2 expert that you agree with that number? 2 estimate as approved by the chief engineer as
3 A | agreewith Ms. Haase. 3 part of our reasonable-needs limitation as part
4 Q Sothat would then mean that the WTA application 4 of the Master Order development.
5 is overstated by two, right? 5 Q Wadll, let's-- let's go back to the question
6 A No, therearetwo separate calculations. 6 that sort of started this colloquy. Is
7 Q Okay. Wdll, tell me how those calculations 7 2 percent not twice as much as 1 percent?
8 differ. 8 A Yes
9 A The2percentisacalculation utilized for a 9 Q And so does not the application use a population
10 reasonable-needs limitation authorized by the 10 growth that is two times what your expert says
11 chief engineer which isa cap on our existing 11 is the reasonable expectation?
12 water sour ces. 12 A They aredifferent applications of population
13 Q Wadll, it saysthisisthe population projection, 13 projections, meant for different outcomes.
14 doesit not -- 14 Q Whichoneisright?
15 A | believe-- 15 A | don't know.
16 Q --if you go back andlook at it? 16 Q So--
17 A | believeit istaken from the Master Order as 17 A | can't predict thefuture.
18 part of the reasonable-needs limitation. 18 Q Okay. So Ms. Haase could be wrong too, | take
19 Ms. Haase was asked to weigh in on the potential 19 it?
20 of Hays experiencing future growth. 20 A It'spossible, yes.
21 Q Wadll, Mr. Dougherty, are you saying that the WTA 21 Q And she could be wrong up or she could be wrong
22 application says something other than what it's 22 down, correct?
23 saying? 23 A Correct.
24 A I'm sayingthey'redifferent endeavors. 24 Q One of thethings that you talked about, and
25 Q Doesit not say, doesthe WTA application not 25 this relates to the question of water needs,
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1 Mr. Dougherty, you testified, and we've seen 1 Q It'sasotrue isit not, Mr. Dougherty, that
2 thisin other places, that the R9 project is 2 the Cities have at this point not secured any
3 going to be developed in phases; is that 3 rights-of-way for the necessary pipeline?
4 correct? 4 A Wehavenot.
5 A That'stheintent. 5 Q Intermsof paying for the project, one of the
6 Q Andyou said yesterday that that is, at least in 6 things you said, and | think thisis at |east
7 part, because the Cities do not need all the 7 close to aquote, that the Cities have a
8 water, right? 8 substantial amount of money in the water sales
9 A Correct. 9 tax account. Isthat -- isthat consistent with
10 Q Okay. Let'stalk alittle bit about the cost of 10 your testimony yesterday?
11 the project and financing of it. The -- | think 11 A Correct.
12 welll hear about this from one of your experts, 12 Q What'sthefigure?
13 but the current cost estimate for the capital 13 A | don't know tothedoallar, approximately
14 expenditures for the project are in excess of 14 $45 million.
15 $130 million, right? 15 Q Okay. And the -- the cost of the project,
16 A Correct. 16 again, is going to be about 138 million
17 Q And that estimateis exclusive of operating and 17 projected; isthat right?
18 maintenance costs, true? 18 A | couldn't tell you, | think 134 sticksin my
19 A Correct. 19 memory.
20 Q It'salsothe casethat at some point down the 20 Q Okay. Anditistrue, isit not, that the City
21 road the City will need to construct a water 21 has never obtained a water impact -- or water
22 treatment plant? 22 rate impact analysis?
23 A Incorrect. 23 A Wehave
24 Q Okay. Let'slook at your deposition at 24 Q You have?
25 page 141. Which by theway | have a copy if 25 A Wehad astudy donein, | don't remember the
Page 331 Page 333
1 that would be of benefit to you? 1 year, 2013, '14, something like that, the
2 A Not right now. 2 finance director had a water rate study done,
3 Q Okay. Sothehighlighted part at the bottom, 3 and the city commission raised water ratesin, |
4 simply my question is, So some sort of new water 4 believe, 2018, something like that.
5 treatment plant? 5 Q Wadll, let mejust read to you -- well, we can
6 And your answer is, In the future, yes. 6 look at it, it's at page 150 of your deposition.
7 So was that question and answer, was that 7 And my question to you on thistopic was, Has
8 answer to that question incorrect? 8 the City or if -- has the City of Hays or if you
9 A It wasamisstatement on my part. You asked 9 know the City of Russell undertaken arate or
10 about atreatment plant. We might haveto add a 10 fee impact analysis for purposes of the R9
11 treatment processto our existing plant, reverse 11 project?
12 osmosis, in the futureif we -- rever se osmosis 12 Your answer is, | can't speak for the City
13 or something similar in the future depending on 13 of Russell. The City of Hays has not because we
14 the threshold. 14 don't intend to address ratesto pay the
15 Q Andsoitis--itistruethat you carefully 15 project.
16 read your deposition after you received it, 16 Isthat incorrect?
17 right? 17 A No.
18 A Yes. 18 Q Soiswhat you're saying today incorrect, you
19 Q Andit'struethat you filled out an errata 19 said you have done arate analysis?
20 sheet under oath, correct? 20 A Not for thisproject. Wedid arateanalysis
21 A Yes. 21 because we had been underfunding our capital
22 Q Andyou didn't correct that, right? 22 infrastructure.
23 A | didn't noticethat. 23 Q Soitwould betrue, then, that for purposes of
24 Q But you noticed the punctuation issues? 24 determining what, if any, impact the R9 project
25 A Apparently. 25 would have, the City has not undertaken arate
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1 analysis? 1 that somehow what the Cities were planning to do
2 A Wehave not because we do not have -- it's our 2 would exhaust the resources of the R9 Ranch?
3 intent to build the project without affecting 3 A Wehavenointention of exhausting the
4 rates. If therearefuturecoststhat -- O& M 4 resour ces, it's a sustainable sour ce.
5 coststhat could affect rate, we don't know what 5 Q And sothat would be particularly trueif less
6 they are yet because the project has not been 6 water was approved than the amount of water
7 designed. That would take place after the 7 you're seeking?
8 project has been designed to a point wherewe 8 A If lesswater wereto be considered, we might
9 could deter mine what those costs were and how it 9 not be following the water transfer process.
10 would affect rates. 10 Q Waell, but my questioniisif -- if at
11 Q WhoisKim Rupp? 11 4800 acre-feet per year you're confident that
12 A Kim Rupp isthefinance director. 12 you won't exhaust the resources at the R9 Ranch,
13 Q And how long has he been the city finance 13 that certainly would be true if that figure was,
14 director? 14 to pick a number, 2,000 acre-feet, right?
15 A | believe since 2007. 15 A Correct.
16 Q Andyouwould recal, | think, that he during a 16 Q Andinterms of the financing piece of this,
17 city commission meeting, when the cost of the 17 Mr. Dougherty, the City hasn't gone very far
18 project was estimated to be $66 million, 18 down theroad in terms of that analysis. Is
19 provided an estimate that water rates would 19 that afair statement?
20 increase by 70 percent? 20 A Could you be more specific?
21 A | believeyou have mentioned something beforeto |21 Q Sure. You haven't consulted bond counsel, for
22 that effect, but | would have to see the exact 22 example, right?
23 minutes to be specific. 23 A Wehavenot. We have consulted with the KDHE
24 Q Okay. Butyou're not disputing that? 24 state revolving loan fund, and we have done a
25 A No. 25 consultation with the EPA through their WIFIA
Page 335 Page 337
1 Q Okay. Sol takeit sort of asan overarching 1 financing program.
2 matter, Mr. Dougherty, that you or perhaps the 2 Q And do you have any commitments?
3 City at large thinksthat if you don't get the 3 A Wehaveletter -- we have actually a commitment
4 amount of water that you're seeking here and get 4 from the state revolving loan fund, we're on
5 something less than that, or nothing at all of 5 their intended use plan, and we have a
6 course, but if you get something less than that, 6 commitment for funding from them.
7 that you can't financeit, isthat a correct 7 Q Inwhat amount?
8 understanding of your opinion? 8 A $100 million for the wellfield and 34 million
9 A | say my opinionisit would -- it could be 9 for the -- or 100 million for the wellfield, 34
10 difficult to finance the project if the source 10 for the pipeline.
11 of water, the quantity of water does not exceed 11 Q Andisthat adocument that's part of the
12 thelife span of the infrastructure. 12 record?
13 Q Sowhat would be -- | guessyou just have to 13 A It'sadocument we only received a couple weeks
14 elucidate for me, why isthe life span of the 14 ago.
15 structure contingent upon how much water is 15 Q Will you produce that for your lawyers?
16 going to be approved? 16 A | can.
17 A Becausel don't think we want to build 17 Q Andintermsof that document -- and what should
18 infrastructurethat isnot beneficial in the 18 | call it?
19 future, and if wedon't have enough water to 19 A | would call it the state revolving loan fund.
20 satisfy futur e needs and we have to build 20 Q Okay. Inthe case of the state revolving loan
21 redundant infrastructureto another water source |21 fund, what sort of contingencies are entailed?
22 that's quite a distance away, that meanswe're 22 A | couldn't tell you because all we did is make
23 going to have possibly competing payments for 23 an application for funding and were notified
24 infrastructure. 24 that we are eligible for funding. But all of
25 Q Soyou'renot saying, | don't think, that -- 25 the paperwork would haveto befiled oncethe
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1 project was designed and before it would be bid. 1 Hays. And the statement, and it's worth
2 The application, | believe, was based off of the 2 reading, says, Hays currently uses a variety of
3 4800 acr e-feet on an annual basis, plusfuture 3 methods to encourage and maintain conservation.
4 benefit. 4 For example, the City hasinstalled
5 Q Wadll, let's be sure we're talking about the same 5 high-efficiency fixturesin all city-owned
6 thing because | asked you about a commitment, 6 properties. Isthat correct?
7 you just said that you are eligible. | think 7 A Yeah.
8 there's adifference, isthere not? 8 Q It usestreated effluent from its municipal
9 A What I'm saying is we have been notified that we 9 sewage treatment plant for irrigation purposes,
10 areeligiblefor funding, we have been selected 10 allocating approximately 25 percent of the
11 for funding. But that'snot a commitment; a 11 treated water to irrigate local outdoor
12 commitment isa contract based off of firm 12 recreational facilities. Isthat correct?
13 terms, based off of an amount. Right now we 13 A Asan average, someyearsit can be more.
14 have been notified that we are digibleto 14 Q Okay. To discourage excessive water use, the
15 receive funding up to thisamount, with a 15 City has adopted increasing block water rates
16 certain amount of loan for giveness, but the 16 that penalize excessive water uses; is that
17 details have to be worked out once the project 17 correct?
18 isfurther down theroad. 18 A Yes.
19 Q Okay. Sowhen | use the word commitment, do you 19 Q Haysalso offersvariousincentivesto its
20 know what I'm talking about? 20 residents to promote water conservation,
21 A I'mnot sure. 21 including free low-flow showerheads and faucet
22 Q The--1 think the best way for our purposesis 22 aerators, rebates for high-efficiency
23 to say has somebody contractually told you that 23 appliances, and rebates for converting irrigated
24 they will lend you $130 million? 24 turf grass to water-efficient, drought-tolerant
25 A I'mnot surel can makethat statement right now |25 landscaping. Isthat correct?
Page 339 Page 341
1 without reviewing therecords. 1A Yes
2 Q Wall, will you produce those records to us so 2 Q Inaddition, Hays has the only cash-for-grass
3 that we can review them? 3 program east of the Rocky Mountains and north of
4 A | haveto consult with my attorneysfirst but 4 Texas. Isthat right?
5 pending their approval, yes. 5 A Atthetime, it wascorrect.
6 Q When we took your deposition, Mr. Dougherty, you 6 Q Other cities, | takeit, have now done something
7 made the statement that the Cities do not have 7 along those lines?
8 any firm plans for how the project will be 8 A | don't know but I know at the timethat was
9 financed. Do you recall that testimony? 9 correct.
10 A Correct. 10 Q Okay. And it goesonto say, Hays also uses
11 Q And hasthat changed since your deposition? 11 compul sory measures to ensure conservation.
12 A No. 12 During summer months, the City prohibits outdoor
13 Q What percentage of the R9 project is complete at 13 water use from noon to 7:00 p.m., and it has
14 this point? 14 year-round water restrictionsincluding
15 A Of theR9 project? 15 forbidding washing down hard surfaces like
16 Q Yeah 16 driveways or windows. Isthat right?
17 A No percent of the project. 17 A That'scorrect.
18 Q Zero? 18 Q Today, Haysis currently the only city in Kansas
19 A Correct. 19 that has adopted the green plumbing code, which
20 Q Okay. Let'sthenlook at the question of 20 reguires reduced-flow appliances and fixtures to
21 conservation and review adocument. The -- this 21 encourage water conservation. So, finally, is
22 istaken, and you and | have discussed thisin 22 that correct?
23 your deposition, but it's useful for Judge 23 A Atthetimeit wascorrect.
24 Spurgin to hear, thisis arecitation, as you 24 Q Okay. Meaning that asfar asyou know it's
25 will recognize, about conservation measures in 25 still correct?
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1 A Meaningat thetimeit was. | don't know what 1 anything in the future.
2 other codes cities have adopted since then. 2 Q Soasanexample, ameatpacking plant is
3 Q Okay. 3 probably not onthelist. Isthat -- isthat
4 MR. TRASTER: Can we have -- can we 4 fair?
5 have some identification what document that 5 A | think that dependson the conservation
6 isbeing referred to, isthis-- isit an 6 measur esthey could put in place.
7 exhibit, what isthis? 7 Q Okay. Wdll, you at least have been quoted as
8 MR. LEE: Thisisthe Hamilton 8 saying you're not looking to recruit water
9 report. 9 intensive industries, so isthat -- is that --
10 MR. TRASTER: Thank you. 10 I'm not looking for you to have aglobal -- a
11 BY MR.LEE: 11 globe to look forward to make that
12 Q Soit'struewejust reviewed these conservation 12 determination, I'm talking about right now?
13 measures, and it's the City's intent to keep 13 A | have stated that that isnot our intent by
14 those conservation measures in place whether the 14 developing the R9 as a pr oj ect.
15 water transfer application is approved or naot, 15 Q Soif thisproject is-- isapproved, then the
16 right? 16 engineering fees that will accrueto Burns &
17 A Correct. 17 McDonnell are in the neighborhood of $8 million;
18 Q And along thoselines, it's also true that the 18 isthat right?
19 City isnot looking to dramatically increase the 19 A Burns& McDonnell wasawarded a $8 million
20 City's water usage, right? 20 design contract for the wellfield and pipeline
21 A | can't answer that. 21 project.
22 Q Wadll, let'slook at Exhibit 11. And if we can 22 Q Which that, of course, is contingent upon
23 make that just alittle larger. Y ou're quoted 23 whether the R9 project moves forward, right?
24 here, Mr. Dougherty, saying that we're not 24 A Thecontracts?
25 looking to dramatically increase our water use. 25 Q Yes.
Page 343 Page 345
1 So actual quote? 1 A Theyarenot.
2 A Could you give methe context of thisdocument, 2 Q Sothey may be paid even if the project doesn't
3 please. 3 move forward?
4 Q Sure, go back up to the top. 4 A They arepaid to design a project.
5 A Canyou tell methepublication and the year? 5 Q Andsoifit'snot approved, do you plan to go
6 Q Wall, I think that the publicationis The 6 ahead and design the project?
7 Climatewire, and the publication dateis 7 A Designisbeing -- taking place right now.
8 July 15th, 2022 at 7:04 am. 8 Q Okay. Sothe-- would the -- isthat to any
9 A Thank you. 9 degree contingent upon approval of the water
10 Q Soisthe City looking to dramatically increase 10 transfer?
11 water use? 11 A You mean the contractsthemselves?
12 A Dramatically isasubjective statement. | am 12 Q Doyou have any ahility to say to Burns &
13 not looking to dramatically increase the City's 13 McDonnell, you need to stop because we can't
14 water usage, and | don't believe any city 14 transfer any water?
15 commission currently or staff islooking to 15 A | would havetolook at the contracts, I'm
16 dramatically increase the City's water usage. 16 not --
17 Q Anditisasotrue, | think, Mr. Dougherty, 17 Q Do you think that you do?
18 that even if the project is approved, the City 18 A | would havetolook at the contracts, I'm not
19 is-- isnot looking to recruit a water 19 speculating on that.
20 intensive industry? 20 Q Would you have gone into negotiation with them
21 A | can't tell you what future city commissions or 21 typically and said, we don't care whether we get
22 economic development may recruit. | can just 22 the Water Transfer Act application approved, we
23 tell you the temperament isthat we have avoided 23 will have you design the project?
24 water excessive industriesin the past, and so 24 A It wasassumed we were doing the project, and we
25 therewould haveto be avaluejudgment madeon |25 wanted to make surethat we had the project
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1 ready to bid when we finished the water transfer 1 MS. LANGWORTHY: | have nothing,
2 process. 2 Y our Honor.
3 Q Sol guess-- | guessit's conceivable, then, 3 PRESIDING OFFICER: Do you have any
4 the City is on the hook one way or the other 4 redirect for your witness?
5 whether the transfer application is approved or 5 MR. TRASTER: | will have some
6 not? 6 redirect, Y our Honor.
7 A Burns& Macisbeing paid on a contract, but the 7 PRESIDING OFFICER: Okay.
8 contract isfor services performed. So, 8 MR. TRASTER: Should we take a break
9 theoretically, if we ask them to stop performing 9 for some lunch?
10 services, then we could stop. But, again, | 10 PRESIDING OFFICER: Well, | guess my
11 would haveto review the contract for a specific 11 next question was how much redirect do you
12 answer tothat. 12 have? If you've got five or ten minutes,
13 Q Theinformation we have seen, Mr. Dougherty, 13 let'sjust get it done and then
14 would suggest that there's insufficient 14 Mr. Dougherty is done, he doesn't have to
15 workforce in Hays as we speak to even provide 15 worry about coming back to the witness
16 current job requirements. Isthat afair 16 stand after lunch. If it's going to be
17 statement? 17 more than that, thisis a good timeto go
18 A It'safair statement we have low unemployment. 18 ahead and take a break then.
19 Q Okay. Andthe--infact, and | can show this 19 MR. TRASTER: | actualy need a
20 toyou but | can aso just quoteit to you, the 20 little time, | don't know exactly how much
21 City contracted with RDG Planning & Design for a 21 timeit's going to take. | would imagine
22 2022 housing study. Do you recall that? 22 it would take 10 or 15 minutes, maybe
23 A | do. 23 longer.
24 Q And that waswith Ms. Haase, correct? 24 PRESIDING OFFICER: Okay. All
25 A That wascorrect. 25 right. We'l give you alittle bit of time
Page 347 Page 349
1 Q And shehasastatement in that report that 1 to get your questions ready, we'll go ahead
2 says, the City has experienced a significant 2 and take a break. Why don't we come back
3 labor shortage and a slow construction market 3 at 1:30 and pick up the hearing at that
4 since 2013 resulting in a significant pent-up 4 point, then.
5 demand. So that's consistent with your 5 MR. TRASTER: Thank you, Y our Honor.
6 observation that there's -- there's not enough 6 PRESIDING OFFICER: Thank you.
7 workers asit isin the City of Hays? 7 (Thereupon, alunch recess was
8 A | think the construction demand was -- or the 8 taken; whereupon the following was
9 construction market was morerelated to housing. 9 had.)
10 We -- we know we're not building enough houses 10 PRESIDING OFFICER: Well go ahead
11 and we'vetried to put tacticsin placeto build 11 and go back on the record now so we can
12 enough housesfor our current population and for 12 resume our afternoon hearing for July 20th.
13 future populations at different income ranges. 13 MR. LEE: Your Honor, could we just
14 Q Okay. Well, that'sfair. Butit's-- butitis 14 address two quick preliminary issues before
15 the case that the City needs more people, more 15 we do that?
16 workers, right? 16 PRESIDING OFFICER: All right. Go
17 A Correct. 17 ahead.
18 Q Okay. How long haveyou lived in -- in Hays? 18 MR. LEE: Oneiswe had talked about
19 A | moved to Haysin 2005. 19 the deposition exhibit that we would
20 Q It'sagood placeto live? 20 propose to offer which | think would be
21 A Yes. 21 Exhibit 2091.
22 MR. LEE: Thank you. Nothing else, 22 PRESIDING OFFICER: Okay.
23 Y our Honor. 23 MR. TRASTER: Isit the entire
24 PRESIDING OFFICER: All right. 24 deposition?
25 Ms. Langworthy, do you have any questions? 25 MR. LEE: Yes.
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1 MR. TRASTER: No objection. 1 scenario with the drought projection scenarios
2 PRESIDING OFFICER: All right. 2 looking at the possibility of a multidecadal
3 MR. LEE: And then separately we had 3 drought.
4 made a request to Mr. Dougherty for a copy 4 Q Solet mestop you there. So doesthe City need
5 of what he referred to as the eigibility 5 a-- so if there's adecadal drought, the need
6 determination from the State, don't know if 6 isin the future, but can you -- when you --
7 we can get a copy of that or not. 7 when you reach that point, will you be ableto
8 MR. TRASTER: | -- we did not 8 instantly have water, how -- how will you get
9 discuss that over the noon hour. We will 9 water at that point?
10 certainly take that up and -- and make a 10 A Waell, wewould haveto build a pipelineand
11 decision about -- | presumeit's public 11 develop awellfield on the property in order to
12 record and that you're entitled to it, but 12 transport the water to Hays and Russell.
13 | haven't seen it so | don't want to say, 13 Q Sowhen you're planning water resource needs,
14 yeah, you can have it without at least some 14 you haveto look to the future, don't you?
15 ability -- 15 A Exactly. Webought an asset in the R9 Ranch
16 MR. LEE: Just let us-- just let us 16 that came with water rights, and Haysand
17 know. 17 Russell need to know that those water rightsare
18 MR. TRASTER: We will do that. 18 available, the full bulk of the asset we bought,
19 PRESIDING OFFICER: All right. Any 19 we need to know those water rights are available
20 other matters to address before -- 20 in the futurefor future generationsto use.
21 MR. LEE: No, Your Honor, thank you. 21 Q Butyoudon't havethe bulk, the full bulk, you
22 PRESIDING OFFICER: Okay. 22 only -- you bought 7700 acre-feet plus
23 MR. TRASTER: Thank you, Your Honor. 23 irrigation rights?
24 PRESIDING OFFICER: Mr. Traster, you 24 A Right.
25 may go ahead with your redirect. 25 Q And that got cut back?
Page 351 Page 353
1 REDIRECT EXAMINATION 1 A That number was cut back to 6756 by consumptive
2 BY MR.TRASTER: 2 use regulations and then further cut tothe
3 Q Mr. Dougherty, during your cross-examination by 3 ten-year rolling aver age which we agreed to with
4 Mr. Lee, he kept asking you about need and what 4 the Division of Water Resour ces.
5 your need is and have you done a study and what 5 Q Okay. Youknew going in that you were going to
6 do you need. And you kept telling him that you 6 lose some quantity for the reasonable -- for the
7 don't -- can't predict the future, but | never 7 consumptive use?
8 heard, and | could be wrong, but | never heard 8 A That'scorrect.
9 him say, you know, by when? In other words, | 9 Q Andyou have no objection to that?
10 didn't know -- | couldn't tell whether he was 10 A No.
11 asking you whether you need the water now or you 11 Q | mean, that was -- that was a known?
12 need it in 10 years, 20 years, 50 years, | just 12 A Weinitially objected to the ten-year rolling
13 didn't understand his question, and so I'm 13 average, but we then agreed to it, so, yes, we
14 asking you about what your needs are and what 14 have no objectionstoit in practice.
15 you believe your needs are in -- now and how you 15 Q What -- when you objected to it, what were your
16 might -- how your -- how you think about what 16 objections?
17 your needs are going forward? 17 A Our objectionsweretwofold. Thefirst
18 Our needsright now are, one, to shore up our 18 objection waswe didn't believethat the
19 existing sour ces which areinadequateduring a 19 Division of Water Resour ces had the legal or
20 drought. Depending on the severity of that 20 regulatory right to further reduce our water
21 drought equatesto need. | can't tell you what 21 rights below consumptive use calculations.
22 drought is going to happen when and therefore 22 Q Inother words, from the 77 plusfor irrigation
23 how much | would need that our sourceswouldn't |23 down to 6756, that was -- you agreed but you
24 produceright now, but | know our sourcesare 24 didn't -- you didn't think you could reduce it
25 inadequate, and so |I'm assuming wor st-case 25 further. Isthat accurate?

Court Reporting Service, Inc. 316-267-1201

(33) Pages 350 - 353



Formal Hearing - Vol. 2

Hays, Kansas & Russdll, KSv

July 20, 2023 Edwards County, Kansas & Kansas Water Transfer Act
Page 354 Page 356
1 A Correct. Consumptiveuseregulationsareputin 1 Q Sowhenyou -- when you are planning for a
2 placeto ensurethat future use of the water 2 drought, you -- you need to know how much --
3 rights do not potentially consume mor e water 3 your need is based on the quantity you're going
4 than thereisexisting use. 4 to need in this future unknown drought, and in
5 Q Okay. 5 Kansas typically you're -- you're aware that
6 A Theyareputin placeto protect adjacent water 6 KDHE -- excuse me, DWR looks about 20 years out
7 rights. Sowedid not fed that the chief 7 for municipal planning, correct?
8 engineer had the legal authority toimposethe 8 A Correct.
9 ten-year rolling average on us. 9 Q Andhasthat -- doesthat -- is20 yearsa
10 Q A further reduction from what you knew was 10 reasonable time limit for Hays and Russell?
11 coming. Okay, go ahead. 11 A Not for thisproject.
12 A Correct. Sothesecond item -- and in theend, 12 Q For any project?
13 we gave up on that, we agreed to it because we 13 A Theoretically, | think 20 yearscould bea
14 wanted to use the property sustainably and had 14 decent planning horizon if an entity had very
15 no intention of using it in an unsustainable 15 rapid accessto available water that they could
16 manner. 16 incrementally increase without lengthy legal
17 But the second reason why we wer e opposed 17 delays and significant cost, then 20 years could
18 toit is because we assumed that would then be 18 be an adequate planning horizon.
19 the starting point for somebody elseto further 19 Q Waell, but I guesswhat I'm asking is whether
20 reduce what we could utilize from the property. 20 20 yearsis areasonable planning horizon for
21 And -- and we felt like we were making a huge 21 the City of Hays and the City of Russell?
22 concession by agreeing to the ten-year rolling 22 A ltisnot.
23 average. It'smy understanding there arenot 23 Q Because?
24 water right ownerslining up willing to reduce 24 A Becausewe-- our existing water sourcesare not
25 their water rights by 28 percent voluntarily, 25 adequate. Weare spending a lot of money on
Page 355 Page 357
1 and -- and -- and we knew that there would be 1 this, we ar e susceptible to droughts on the High
2 people that would usethat asa starting point 2 Plains, and we know the droughts are going to
3 toratchet our rightsdown further. 3 happen, it'sjust a matter of when and -- and
4 Q Youknew that, you predicted that? 4 the duration.
5 A Wedid -- wedid predict that, and wetold the 5 Q Okay. Mr. Dougherty, I'm showing -- we've got
6 chief engineer that waslikely to happen, and it 6 Exhibit 2659 on the screen, and we've -- you've
7 did. 7 previously talked about the idea that the
8 Q Soif you are planning for a drought that you 8 Ogallaais adistance away?
9 don't know -- you don't know when they start, do 9 A Correct.
10 you? 10 Q That -- that you're already tapping into the
11 A Youdonot. 11 Smoky and Big Creek, the alluvium, and you've --
12 Q Andyou don't know when they're over, right? 12 they're not adequate?
13 A Correct. 13 A Correct.
14 Q Itrainsalittle bit, | mean, we saw a-- an 14 Q Andthereis--thereisn't -- thereisn'ta
15 exhibit whereit rained 7 inches during a 15 very good -- we talked about Kanopolis
16 drought and the Smoky didn't recover very 16 downstream and Wilson and Waconda and Cedar
17 quickly even then? 17 Bluff and they're al -- there are all problems
18 A That'scorrect. 18 with each one of those -- one of those
19 Q Infact, werelooking at it here, it's 19 reservoirs, right?
20 Exhibit 255, figure 3 where in July, June or 20 A Correct.
21 July of 2013 you had like a 7-inch rain and it 21 Q Soif you're-- if you're Garden City or Ulysses
22 helped for aday or afew -- aweek or two or a 22 or Colby and you've got access to irrigation
23 short period of time and then the decline 23 rights close by, it doesn't take 20 years?
24 continued on down, correct? 24 A Theoretically not, those cities could increase
25 A That'scorrect. 25 their overall water rightsin smaller amounts
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1 knowing that they could extend thecircle 1 have had to. So, therefore, | don't know what's
2 further in subsequent yearsto expand those 2 going to happen in the future, but we need to
3 amounts. 3 know that we have enough water to satisfy our
4 Q Arethere any water sources like the R9 Ranch 4 demands during a drought and allow for future
5 within 35 miles of Hays or Russell that you 5 growth.
6 could obtain or buy, even by condemnation, 6 We areone of the few communitiesin Kansas
7 6756 acre-feet of water? 7 that are growing, and we have aspirations of
8 A Not that I'm aware of. 8 continued growth. And wewould like to have
9 Q Okay. Andwould you be aware of it if there 9 water to support that continued growth, but |
10 were? 10 don't know what that growth is going to be, and
11 A | believe so. 11 s0, therefore, | don't know what the water needs
12 Q Because? 12 may be 50 or 75 yearsinto the future.
13 A Because we probably would have studied it. 13 And you don't know what -- what the consequence
14 Q And asshown on Exhibit 1343, you've done 14 of -- | mean, there are predictions about what
15 extensive studies, right? 15 the consequences of a multidecadal drought are?
16 A Correct. 16 Right, and for the -- for the City of Hays, a
17 Q Sowhen Mr. Lee was asking you about reasonable 17 multidecadal drought will result in our water
18 needs and you were talking about reasonable-need 18 sour ces combined producing a maximum of
19 limitations, without placing any time limits on 19 480 acre-feet a year, which isone-fourth, less
20 it or time constraints, | mean, now that -- what 20 than one-fourth of our current water usage,
21 I'm asking about is what your needs are with 21 which isa humanitarian crisis.
22 respect to timing, and you -- you've said that 22 Soisit fair to -- so can you tell me how much
23 you need to buck up your existing sourcesin the 23 you need from this -- from this transfer based
24 short run, but in the long run you may need and 24 on what you've just told us?
25 you -- the full boat, the full 4800 acre-fest, 25 We need 6,756 acre-feet of water, subject tothe
Page 359 Page 361
1 isthat what you're telling us? 1 48,000 acre-feet on a ten-year rolling aver age.
2 A Correct. 2 Now, Mr. Lee asked you about need and how much
3 Q Andisthat because of some projected need based 3 you really need, and I'm assuming, and |
4 on anything like population and timing? 4 probably shouldn't do that, but I'm assuming
5 A Itis--could you restatethat? 5 he's -- well, I'm not assuming, | know that he
6 Q Wadll,it'snot avery good question. Y ou know 6 wantsto -- he is suggesting that you need less
7 that -- | mean, you've watched the news and 7 than this 4800 acre-feet. Assume for amoment
8 you've read the expert reports here and you know 8 that -- that there is an approval of the
9 that we're dealing with a climate -- climate -- 9 transfer for something less, what happens to the
10 significant changes in climate and that the 10 balance of those water rights?
11 prospects of a decadal drought, aten-year 11 | don't know what happens. They become
12 drought or multidecadal drought are out there 12 temporarily unusable. We -- we bought -- Hays
13 and you don't know when it's coming. And so 13 and Russell bought an asset, and after
14 with that in mind, how much -- what is your 14 conversion to consumptive use and subject to the
15 need? 15 ten-year rolling aver age, we have on average
16 A Wedon't know what our futureneed is. Haysand |16 4800 acre-feet of sustainable water rights. And
17 Russell'swater sour ces ar e inadequate now. 17 what Hays and Russell need isthe ability to
18 Hays and Russell'swater sourcesin -- let me 18 know those water rightswill betherein the
19 qualify that, during times of drought they are 19 futurefor future generationsto use if we make
20 inadequate. Russdll isactually having issues 20 a hundred and some million dollar investment in
21 right now, but we arein an exceptional drought. 21 the near future. That'swhat we need.
22 We have forced our residentsinto some of 22 So do you need a -- do you need a engineer or
23 the most stringent water conservation measur es 23 city planner to -- some other kind of
24 in the State of Kansas because we have had to. 24 professional other than your profession to tell
25 We have avoided a lot of industry because we 25 you that?
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1 A |don't believeso. TheHaysand Russell

Page 364

statement, his actual statement, it was

1
2 gover ning bodies made the decision to move 2 correctly reported in the newspaper except when
3 forward, so | think they determined the need 3 they cut it, comma, Mayor Schwaller said, or
4 based off of their citizenry. 4 something to that effect, comma, and then went
5 Q Butthey based it on more than just that, they 5 on with the quote, that "now" got dropped?
6 based it on studies of the aquifer, the studies 6 It did.
7 of their -- of their current -- of engineering 7 Q Soisit--infact, inyour deposition, you
8 and hydrological studies of the current -- your 8 said, yes, | agree with the statement that we
9 current sources? 9 don't need the full amount now?
10 A Of course. | want to clarify my citizenry 10 A Correct.
11 comment, they did it with the consent of the 11 Q Andyou still agree with that?
12 citizenry. 12 A Correct.
13 Q Sure. 13 Q Jami, canyou pull up -- well, let me -- well,
14 A They did it based off of the fact that they have 14 yeah, can you pull up the application, please,
15 been living through our water issues for 15 the Exhibit 1.0, the amended water transfer
16 decades. 16 application, and go to Bates page 11. | hopel
17 Q Andit'snot based on just some guess, | mean, 17 can find my notes here.
18 you have -- you have a Aquifer Health Index that 18 So, Mr. Dougherty, this -- thisisthe
19 tells you about the ability of your current 19 first amended change application -- or first
20 sources to produce water, | mean, you know alot 20 amended water transfer application that was
21 about your existing sources, don't you? 21 filed shortly after the Master Order was issued?
22 A Correct. 22 A Correct.
23 Q Jami, can you play that video? 23 Q Andyou'vereviewed it before?
24 Mr. Dougherty, I'm going to represent to 24 A | have
25 you that this -- we're going to play a short 25 Q I'mgoing to direct your attention to the Bates
Page 363 Page 365
1 video. It's of acity commission meeting in 1 page 11, and there's a reasonabl e needs -- it's
2 which you and the former mayor, Mr. Schwaller, 2 under the heading Reasonable-Needs Limitation,
3 spoke, and can you set the stage for us here a 3 will you read that into the record, please.
4 little bit? 4 A TheKansasWater Appropriation Act limits
5 A Thisappearsto bethe April 8th, 2019 Ellis 5 appropriation rightsto the reasonable needs of
6 County Commission meeting, and Mayor Schwaller | 6 the appropriators. DWR regulationsreflect that
7 and | gave the county commissioners an update on 7 requirement when changing irrigation water
8 the R9 project. Thiswould have been shortly 8 rightsto municipal use.
9 after theMaster Order had -- Master Order had 9 Pursuant to these requirements, the chief
10 been issued. 10 engineer hasimposed the reasonable-needs
11 Q Do we know that the sound can play in the 11 limitation on each of the Cities. These
12 system? And we're not -- Jami, thisis at what 12 limitations cap the total quantity of water that
13 time? Okay. Beginning at 20 -- about 13 can be diverted from the R9 Ranch for municipal
14 20 minutes and 20 seconds into the meeting so 14 use by each of the Cities, when combined with
15 you don't have -- we're not going to make you 15 all other water rights owned by each City.
16 listen to an hour's worth of meeting. 16 The project will provide along-term supply
17 (Video playing.) 17 of water to the Citiesand to other communities
18 BY MR. TRASTER: 18 in theregion and is expected to have a design
19 Q Thank you, Jami. 19 life of at least 50 years and to be productive
20 So in your deposition and in your responses 20 even longer.
21 to request for admission you -- you corrected 21 Q Scroll down to the next page, please, Jami.
22 the newspaper report that -- that eliminated 22 Why don't you go ahead and continue to read
23 that word "now"? 23 on Bates page 11 -- 12.
24 A Correct. 24 A DWR'straditional method to establish reasonable
25 Q Andso Mayor Schwaller -- Mayor Schwaller's 25 needs of municipal usersuses 20- to 40-year
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1 time frames, which isappropriate for most 1 application that Mr. Lee provided you that shows

2 growing municipalities, principally because most 2 the projectionsinto the future, correct?

3 are close to alter native sour ces that can meet 3 A Correct.

4 their short-, medium-, and long-term needs. 4 Q Thenext section, it talks about projected water

5 Unlike most other cities, the Hays and 5 needs, | mean, that's the subject of the next

6 Russell must look far afield to find reliable 6 section?

7 water sour ces. 7 A ltis

8 Because obtaining long-term financing for 8 Q Would you read that next section, please.

9 the project isunlikely if the 6,756 acr e-feet 9 A Thechief engineer hasfound that the project
10 of water for municipal usethat isavailable 10 will provide a long-term supply of water to the
11 from the R9 Ranch could not be accessed without 11 Cities, is expected to have a design life of at
12 the chief engineer's approval, heindicated -- 12 least 50 years, and to be productive even
13 included an objective method to increase the 13 longer. Whileit islikely the Citieswill
14 quantity of water that could be used as needs 14 provide municipal water to other communities,
15 increase based on actual and projected 15 the Cities do not have commitmentsto or from
16 population changes, the reasonable needs of 16 the owner s of the other public water supply
17 additional users, and other measurable indices. 17 systemsat thistime.

18 Thereasonable-need limitations are set out 18 Q Let'sscroll up alittle bit here.
19 in the Master Order and discussed in mor e detail 19 MS. BUCK: UP or down?
20 in paragraphs(s) and (2). 20 BY MR.TRASTER:
21 Q Inyour discussions-- well, strike that. The 21 Q Down, I'msorry. Go ahead.
22 chief engineer ultimately issued a Master Order 22 A TheKansasWater Appropriation Act limits
23 that had -- that dealt with this whole issue of 23 appropriation rightsto the reasonable needs of
24 reasonable projected needs capping the 24 the appropriators. DWR regulationsreflect that
25 guantities that could be used based on Water 25 requirement when changing irrigation water
Page 367 Page 369

1 Appropriation Act requirements, correct? 1 rightsto municipal use.

2 A Correct, and thereasonable-needs cap, again, it 2 Q Sol'mnot sure we need what's following but

3 isaceiling that the Citieshaveto adhereto. 3 let'slook at that, refresh my recollection.

4 It isalimitation on the Cities sources 4 Y eah, go ahead.

5 combined, but it isa hard ceiling that gives 5 A TheMaster Order and the change approvals

6 the Citiesroom to grow into before they have to 6 establish reasonable-need limitations for Hays

7 ask to modify that reasonable-needs number. 7 and for Russdll that limit each City's municipal

8 Q Andit'sbased on 2 percent growth, right? 8 use from the RO water rights when combined with

9 A ltis 9 the City's use of water from all other sour ces.
10 Q And that's-- you would agree that's pretty 10 Q Sotherest of that lookslike text you've
11 aggressive? 11 already kind of read?

12 A Thatisvery aggressive, but | would also add 12 A Correct.

13 that we have been at this process now for almost 13 Q About 20- to 40-year time frames, the fact that
14 ten years, and we need wiggleroom in order to 14 it doesn't -- it doesn't really -- it doesn't --

15 know that we don't get just enough water to get 15 it's difficult for Hays and Russell to comply

16 by for possibly ayear or two and then haveto 16 with that.

17 spend ten yearsand millions of dollarsin 17 So let's scroll -- | want to see more --

18 regulatory costsin order to pursue another 18 scroll up, | guess. Down, then. | mean, | want
19 just-in-time sour ce of water. 19 to see -- so | don't know where we were, | lost
20 Q Okay. Jami, can you go to page 48, Bates 20 my place. Okay. So yeah.

21 page 48 of the -- of Exhibit 1?7 And scroll up, 21 There's a paragraph here, you've aready

22 | think. 22 talked about financing being difficult. So

23 So thisis-- I'm showing you the -- 23 beginning with that paragraph, for these

24 that -- the page | mentioned, and it -- thisis 24 reasons, go ahead.

25 the portion of the mas -- of the transfer 25 A For thesereasons, the chief engineer has agreed
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1 that DWR'straditional method to determine 1 drought having a 2 per cent chance of occurrence.
2 reasonable needs of municipal usersisnot 2 Thelegislature hasrecognized the
3 appropriatein this case and that a longer 3 importance of an adequate water supply of
4 planning horizon is necessary. 4 potable water in numerous provisions, including
5 Q Anditgoeson to talk about that he put in 5 those dealing with rural water supply districts,
6 reasonable-need limitations that are based on 6 rural water districts, water supply and
7 objective standards, right? 7 distribution districts, public wholesale water
8 A Correct. 8 supply districts, the State Water Plan Storage
9 Q Pleasegoto40--isthis-- wheredid | -- 48 9 Act, and the extensive authorities and powers
10 iswhere | want to be, | think. Get to the 10 conferred on the Citiesto develop and operate
11 public health section, please, if that helps 11 public water supply systems.
12 you. Sorry, Jami, | thought | had it written 12 Q |think that'sfine. You said that thisisan
13 down. Therewe go, thank you. What pageis 13 existential issue for Hays and Russell?
14 this? 42. 14 A Correct.
15 Do you see the section here with the title 15 Q Andisthat, at least, part of the reason why,
16 Public Health and Welfare Impacts? 16 what we just read?
17 A | do. 17 A ltis
18 Q Canyou read that, please. 18 Q Is--isyour request for 6756.8 acre-fest,
19 A Approvingthe proposed transfer will have 19 limited to 4800 acre-feet on arolling average
20 obvious and significant positiveimpacts on the 20 basis, isthat a reasonable request in your
21 public health and welfar e of the Cities, their 21 mind?
22 surrounding ar eas, and on the State asa whole, 22 A Yes, itisaveryreasonablerequest.
23 and no negative impacts. 23 Q Isit unreasonable?
24 Kansaslaw does not directly definethe 24 A No,itisareasonablerequest. The Cities of
25 phrase public health and welfare. Use of the 25 Hays and Russell bought an asset on the open
Page 371 Page 373
1 phrase throughout the state and federal law 1 market, and those asset -- that asset contains
2 indicate that the term has broad applicability 2 water rightswhich are governed by owner ship
3 and general meaning, but at aminimum theterm 3 rights. The City of Hays and Russell havethe
4 refersto conditionsthat impact human, animal, 4 right to put those water rightsto uselike
5 and plant health. 5 every other water right owner. The Cities of
6 Kansas public policy favor s ensuring that 6 Hays and Russell need to know that those water
7 individuals and communities have an adequate 7 rightsare going to be available for future
8 water supply in order to maintain and improve 8 gener ations when they are needed when the
9 the public health and welfare. 9 investment is made.
10 Thelegislature has stated that proper 10 The Cities of Hays and Russell havethe
11 utilization and control of the water resources 11 right to utilize water like every other city in
12 of the state requires comprehensive planning. 12 the State of Kansas does. There seemsto be
13 The Stat€'slong-range objectives for 13 thisidea that we should only be ableto use a
14 management, conservation, and development of the |14 little bit of our water rights because we don't
15 water s of the state include development of 15 need morewater. That fliesin the face of
16 sufficient supplies of water to meet the 16 Kansaswater law. If anirrigator buysa water
17 anticipated future needs of the people of the 17 right, an irrigation water right, they havethe
18 state, including specifically the public health 18 right to usethat water right any way they so
19 and general welfare. 19 choose. If they want to grow alfalfa, if they
20 Q Scroll on, I'm not sure -- go ahead. 20 want to grow corn, if they want to grow
21 A Thelegidaturerequiresthat water resources 21 soybeans, they have theright to do that; they
22 planning include design and -- the legislature 22 don't have an entity chattering in the
23 requiresthat water resource planning include 23 background saying, you don't need to grow corn,
24 designing municipal water systemsto provide an 24 you should just grow wheat because you could use
25 adequate water supply to meet theneedsduringa |25 lesswater or you should irrigate grass because
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1 it'll take lesswater. Nobody saysthat because 1 that you need more water but you don't have
2 they have aright to use that water right. 2 something that says thisis how much water we
3 Hays and Russell should be afforded the 3 need, fair?
4 owner ship responsibilities and dutiesthat all 4 PRESIDING OFFICER: Mr. Lee, can you
5 other water right ownersin the state have, and 5 use the microphone there?
6 they should be afforded to use water like every 6 MR. LEE: Sorry.
7 other city in the State of Kansas does. 7 PRESIDING OFFICER: Thank you.
8 Q Should they also be entitled to the -- to 8 A | can't tell you a specificreport for a
9 exercise their rightsin the order of priority? 9 specific point in timethat says you need this
10 A That'scorrect. 10 much water at thispoint in time.
11 Q Sothat if -- if taking 4800 acre-feet of water 11 BY MR.LEE:
12 from the R9 Ranch in Edwards County is going to 12 Q Andintermsof the -- in terms of the R9
13 impair, create regional impairment, which water 13 project, clearly the City of Hays purchased and
14 rights should be limited or cut off? 14 then sold part of it to Russell, there's no
15 A | know it'snot proper to correct your attorney, 15 question that you own the real estate, but
16 but | don't think our 4800 acre-feet would 16 you're not under the impression that you own the
17 create reasonable impairment. Our 17 water, are you?
18 4800 acr e-feet could possibly be part of a 18 A Weown thewater rights, the State of Kansas
19 regional impairment, and if the regional 19 ownsthewater.
20 impairment isdetermined, thereare methodsthat |20 Q Right, so you recognize that distinction?
21 the Division of Water Resour ces has, laws and 21 A I do.
22 regulations dealing with the regional 22 Q Soyoucan, and I'mtalking in terms of what's
23 impairment, and there are water rightsthat 23 physically possible, you can remove on an annual
24 could possibly be shut off to deal with that 24 basis whatever volume of water you wish up to
25 regional impairment. They won't be us. 25 the 4800 TY RA limit, right?
Page 375 Page 377
1 Our water rightsarenot the most junior 1 A Subject tothetotal cap of 6,756 acre-feet --
2 water rightsdown there. Therearealot of 2 Q Right.
3 water rightsjunior toours. And soif thereis 3 A --of water which isa consumptive use number.
4 a future determination of regional impair ment 4 Q Sure, right. Soyouindicated, and | think
5 and an attempt to administer theareain order 5 candidly in response to Mr. Traster's questions,
6 toresolve that impairment, I'm not worried 6 you don't know what future population growth
7 about our water rightsbeing shut off. In fact, 7 will be?
8 the water rights around us can reduce their 8 A Correct.
9 water rights by 30 percent and get on board with 9 Q Andyoudon't know of -- | guess, to my
10 what Hays and Russell isdoing and then we can 10 knowledge, there are no contractual agreements
11 talk about future declines. 11 that exist between Hays and/or Russell and any
12 Q | stand corrected. No further questions. 12 other city to purchase water if thistransfer is
13 A Thank you. 13 approved?
14 MR. COLE: No questions. 14 A Wehavea contractual agreement with Russell as
15 PRESIDING OFFICER: All right. 15 part of thejoint interlocal agreement that
16 Mr. Lee? 16 spellsout Russell's procur ement of water via
17 MR. LEE: Your Honor, | would have a 17 this project.
18 few, if the Court can -- if the tribunal 18 Q Yes.
19 can accommodate that. Thank you. 19 A Wedo not have any contractual arrangement with
20 20 other cities.
21 RECROSS EXAMINATION 21 Q Okay, that's -- that's my understanding.
22 BY MR. LEE: 22 MR. TRASTER: Excuse me, | am going
23 Q Mr. Dougherty, as| understood your responses to 23 to interpose an objection here. Y our
24 Mr. Traster, | think we are till in the same 24 Honor, in responseto -- to Mr. Cole's
25 place we were in the sense that you're saying 25 question, there was a discussion -- his
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1 question was about whether or not the 1 you just a couple minutes here, Mr. Lee, to
2 guantity could be reduced based on the 2 go on with that, but then otherwise when
3 interest of the State as awhole, and these 3 you present your case, you want to get into
4 guestions we've established that -- that -- 4 more of that there and make some argument,
5 | mean, that isthe statute. And it seems 5 make sure you have some things lined up
6 to me that this discussion about need and 6 where you can show me where there's some
7 how much is needed is not really relevant 7 support for that in what I'm allowed to
8 given the fact that the statute says -- | 8 address.
9 mean, none of these questions go to the 9 MR. LEE: So -- thank you, Y our
10 interest of the State as awhole, at least 10 Honor.
11 as I'm understanding them. And | want to 11 BY MR.LEE:
12 just interpose that objection for the 12 Q The-- you were shown portions of the WTA
13 record. 13 application by Mr. Traster during your redirect,
14 PRESIDING OFFICER: So your 14 do you recall?
15 objection is that the -- 15 A Correct.
16 MR. TRASTER: Relevance. 16 Q Who wrotethe WTA application?
17 PRESIDING OFFICER: Relevance for 17 A | believe David Traster authored that.
18 the need, okay. Do you have aresponseto 18 Q Areyouaware of -- of any citizen of Hays that
19 that, Mr. Lee? 19 has moved to Hays on the expectation that the
20 MR. LEE: Well, Your Honor, there 20 WTA transfer will be approved?
21 will be certainly information that will be 21 A I'mnot aware of that.
22 provided to you on thisissue of the 22 Q Andwhen you say in your testimony that -- what
23 relative balance of interest to the State, 23 | take to mean that you think the City isbeing
24 but part of that obviously isistherea 24 treated unfairly in some sense of not being able
25 need, | mean, that's what the regulations 25 to do what it wants with its water rights, you
Page 379 Page 381
1 talk about, that there is a requirement to 1 understand there's a distinction between most
2 show what the projected need is, so to say 2 water right owners and those who have to go
3 it's not relevant, | think, ismore than a 3 through the WTA process, are you not?
4 stretch. 4 A |do.
5 MR. TRASTER: And | would just add 5 Q Sothatis, infact, an added burden for someone
6 that the regulations that he's referring to 6 who's looking to transfer water more than
7 are requirements for a compl ete transfer 7 35 miles?
8 application, but they do not -- they're not 8 A Thereareaseriesof statutesthat govern the
9 specifically requirements that are imposed 9 mechanismsto allow transfer of thewater,
10 by the Water Transfer Act, and, in fact, to 10 correct.
11 the extent that they implement the Water 11 MR. LEE: Thank you, | don't have
12 Transfer Act and violate the -- the 12 anything else, Y our Honor.
13 limitation on the panel's ability to reduce 13 MS. LANGWORTHY': No questions, Y our
14 the quantity for some reason other than the 14 Honor.
15 interest of the State as awhole, they're 15 PRESIDING OFFICER: All right.
16 not -- they're not valid. | mean, so -- 16 MR. TRASTER: No further questions,
17 which they can, of course, make, but if 17 Y our Honor.
18 that's the purpose, then they -- the 18 PRESIDING OFFICER: Thank you,
19 regulations can't change the limitation in 19 Mr. Dougherty, | think that finishes up
20 the statute is my point. 20 everything with your testimony, then.
21 PRESIDING OFFICER: The statutes and 21 | think yesterday, Mr. Traster, you
22 regulations are what they are, | don't have 22 indicated that Doug Williams would probably
23 any authority to alter or amend any sort of 23 be your next witness, is that till the
24 regulation or statute that'sin place. 24 plan?
25 Now, for purposes of the record, I'll give 25 MR. TRASTER: | believe and
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1 Mr. Buller is going to take that witness. 1 but | wasareal estate broker for many years,
2 MS. LANGWORTHY:: Your Honor, may | 2 aswell asa business owner for a number of
3 request a short five-minute restroom break 3 years.
4 between witnesses? 4 Q And over the course of your employment in those
5 PRESIDING OFFICER: Yes. 5 positions, were they al in the City of Hays,
6 MS. LANGWORTHY: | apologize. 6 Kansas?
7 PRESIDING OFFICER: Yeah, let'sgo 7 A They were.
8 ahead and take five minutes here. Welll 8 Q Other than areal estate broker and agent, have
9 come back and pick back up in five minutes. 9 you done anything else in your professional
10 WEell just leave everything on and in place 10 career?
11 here. 11 A Wadll, | wasaowner of a couple of technology
12 (Thereupon, arecess was taken; 12 companies and partner in another technology
13 whereupon, the following was had.) 13 company over that through -- 1990 thr ough 2005
14 PRESIDING OFFICER: Mr. Williamsis 14 and then have kind of been in and out of the
15 your next witness, then; isthat correct? 15 real estate business since 1977.
16 MR. BULLER: Correct, Your Honor. 16 Q And were those companies that you mentioned all
17 PRESIDING OFFICER: All right. 17 located in the City of Hays?
18 MR. BULLER: The City calls-- the 18 A Most of them were, one waslocated in Salina,
19 City of Hays calls Doug Williamsto the 19 Kansas.
20 stand. 20 Q Okay. During your involvement with that
21 PRESIDING OFFICER: All right. Good 21 particular company, were you aresident of the
22 afternoon, Mr. Williams. Y our testimony 22 City of Hays?
23 will be under oath subject to the perjury 23 A Yes, I'vebeen aresident of the City of Hays
24 laws of the State of Kansas. Would you 24 virtually all my life.
25 please raise your right hand. 25 Q Okay. What are your duties as executive
Page 383 Page 385
1 DOUG WILLIAMS, 1 director of Grow Hays?
2 having first duly sworn or affirmed, was 2 A Wadll, Grow Haysisthe economic development
3 examined and testified as follows: 3 organization for Ellis County, and weare
4 4 charged with promoting the economic development
5 PRESIDING OFFICER: All right. You 5 within the county. My roleisto-- we havea
6 may proceed, Mr. Buller. 6 total of four employees, including myself, so |
7 MR. BULLER: Thank you, Y our Honor. 7 over see the day-to-day activities of the
8 8 operation. | alsowork with city, county, other
9 DIRECT EXAMINATION 9 organizationsin the implementation of economic
10 BY MR.BULLER: 10 incentives or therecruitment of businessesto
11 Q Good afternoon, Mr. Williams, and thank you for 11 the community, the expansion of businessesin
12 joining ustoday. Please state your name for 12 the community, aswell as creation of businesses
13 the record. 13 in the community.
14 A My nameisDoug Williams. 14 Q Soyou work with prospective businesses thinking
15 Q And state your business address, sir. 15 about moving to the City of Hays?
16 A My businessaddressis 219 West 10th Street in 16 A Wedo.
17 Hays, Kansas. 17 Q And you work with new entities that are thinking
18 Q What isyour current employment, Mr. Williams? 18 about creating businesses in the City of Hays?
19 A I'm currently the executive director of Grow 19 A Yes.
20 Hays. 20 Q Andyou work with existing companies that are
21 Q And how long have you been in that position? 21 looking to grow in the City of Hays?
22 A | started that position January 1st of 2019. 22 A Yes.
23 Q Okay. What was your employment before 23 Q Okay. Butit'sal inthe City of Hays?
24 January 1st of 2019? 24 A It'sall in Ellis County.
25 A Weéll, that'svaried over along period of time, 25 Q Okay, thank you. And you mentioned something |
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1 would like to clarify, do you work with 1 technology.
2 governing bodies? Isthat true? 2 Q What did your dad do for aliving?
3 A Wedo. 3 A Mydadwasareal estate broker and later areal
4 Q Okay. Explain that, please. 4 estate appraiser.
5 A  Well, wereceive about 60 percent of our funding 5 Q Andwashearea estate broker and appraiser in
6 from governing bodies, primarily the City of 6 the City of Hays?
7 Hays and the County of Ellis, also the -- and 7 A Yes
8 also the City of Ellis, aswell as City of 8 Q What about your mom?
9 Victoria. Theother 40 percent of our funding 9 A My mom wasatravel agent.
10 comes from the private sector. But in our 10 Q Alsointhe City of Hays?
11 normal day-to-day capacity we work extensively 11 A AlsointheCity of Hays.
12 with the local governmentsimplementing programs |12 Q Let'stalk about your education just briefly.
13 that are-- whether it befor housing or for 13 A Okay.
14 industrial revenue bonds, for manufacturers, or 14 Q | assumeyou weren'tin-- you weren't being
15 whatever the case might be. 15 educated or a student when you were an infant
16 Q Okay. And we asked you to come and testify 16 not in Hays, so isit correct to say that al of
17 today in support of thiswater transfer, 17 your education experience has been in the City
18 correct? 18 of Hays?
19 A Youdid. 19 A It hasbeen, | attended kindergarten through
20 Q Okay. And the basisof your testimony isto 20 high school, graduated from Hays High School in
21 kind of give an account from alocal, 21 1975, attended Fort Hays State for a couple
22 on-the-ground resident of -- long-term resident 22 years, and determined that that was not for me
23 of Hays, isthat roughly -- 23 and entered thereal estate business.
24 A That'strue-- 24 Q Whenyou were at Fort Hays State, did you have a
25 Q Yeah 25 point of emphasisin schooling, or was it
Page 387 Page 389
1 A --verylong-term. 1 genera ed?
2 Q Andyou cametoday of your own choice, right? 2 A Just business primarily --
3 A ldid. 3 Q Okay.
4 Q Not being paid anything, correct? 4 A --general ed and business.
5 A No. 5 Q Andyou'veworked inthereal estate business
6 Q Okay. You mentioned this, but how long have you 6 roughly since 1977?
7 been a Hays resident? 7 A Off and on, yes.
8 A Waell,I'm 66 yearsold, | wasborn in Hays, had 8 Q Didyou work with your dad?
9 a couple years as an infant where my parents 9 A Initially I did.
10 relocated but moved back when | was 3 yearsold, 10 Q How didyou like having your dad as a boss?
11 and I've been thereever since. So since about 11 A Wegot along pretty well surprisingly, wereally
12 1960, | believe, iswhen we moved back to Hays, 12 didn't have many clashes so it went fine.
13 and I've been aresident sincethat time. 13 Q Andasareal estate agent, did you work in
14 Q Andyou've been aresident continuously since 14 real -- I'm sorry, residential, commercial, or
15 about 1960; is that right? 15 both, explain that, please.
16 A That'scorrect. 16 A Worked in both. Initially, it wasjust
17 Q Andinyour professional career in Hays-- asa 17 primarily residential, but then later on and in
18 Hays resident, it mostly sounds like it's been 18 later years| had a heavy emphasis on commer cial
19 in the real estate business; isthat -- 19 aswell, | found that moreinteresting. But
20 A Lotsand lotsof real estate activity in one 20 always did someresidential and then the
21 form or another, either ownership or brokerage, 21 emphasis did moveto commercial later in my real
22 that -- those type of things, been involved in 22 estate career.
23 both construction, new construction, lots of 23 Q Tak, if youwould, about any experience that
24 different aspects of it, but very -- a strong 24 you have in public service, service on boards,
25 emphasisin real estate, aswell as some 25 committees, things of that nature.
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1 A Wdl, | was--1'm atwo-time president of the 1 drought, you know, the farm economy was really
2 Hays Board of Realtors, recipient of the Realtor 2 bad and therewaskind of an ag crisisin
3 of the Year award two times; if you stay around 3 western Kansas, and some of that, at least in
4 long enough, that -- that happens, they rotate 4 our county, wasdriven by poor cropsdueto
5 you through again. And received a public 5 drought.
6 service award from the Board of Realtors. 6 But after 1990 or '91 when those measur es
7 Haven't had awholelot of other civic activity 7 wer e put in place, it becomesvery top of mind
8 and that type of thing. Long-time member of the 8 when you live there asto the conservation
9 Chamber of Commerce and those type of thingsbut | 9 effortsthat exist. And asa Realtor, many
10 not a wholelot of other civic activity. 10 times, you know, new people moveto town, you
11 Q Okay, thanks. Tak briefly, if you would, about 11 haveto kind of condition them on what the --
12 conservation measures that are in place, water 12 what therules are because they may come from a
13 conservation measures that are in place from the 13 place wheretherearen't those types of
14 perspective of aresident, along-term resident 14 conservation methodsin place, and you've got to
15 of the city. 15 make sure they understand or they're going to
16 A Waéll, you know, thereare alot of water 16 get the knock on the door. But also under stand
17 conservation effortsthat the City of Hays has 17 there arethingsthey can -- if they got aleaky
18 put forth, whether it be for proactive use of 18 toilet or something likethat, they can put a
19 low-flow toilets, low-flow shower heads, those 19 new onein and get a nice portion of it paid for
20 type of things, or punitive thingslike fining 20 by the City because of some of these -- these
21 you if you're letting the water run down the 21 conservation methods.
22 gutter during thewrong time of day and that 22 Asareal estate agent, | imagine you've had an
23 kind of thing. 23 opportunity to show properties to prospective
24 And so0 -- and also another way isin the -- 24 purchasers. Isthat fair?
25 the billing system with which the City hasin 25 Absolutely.
Page 391 Page 393
1 place. If you -- if you're an excessive user, 1 And have, over the course of your career, have
2 the cost gets more -- higher and higher 2 you had occasion, mainly after 1991 when the
3 progressively, and it does discour age excess 3 conservation practices were implemented, did you
4 water usage. So have alot of experience with 4 have an opportunity to show prospective
5 the -- with the City's policiesand quite 5 purchasers properties when those purchasers were
6 familiar with getting the knock on the door and 6 from outside of Hays that you had to educate?
7 finding out that there'swater running down the 7 Many times, many times.
8 gutter and it's not supposed to be. 8 And walk us through that -- that conversation,
9 Q Haveyou ever received aticket for -- 9 you know, just in general terms. | know each
10 A Just warningsso far. 10 oneisunique, but in general what would the
11 Q Okay. Isityour experience, and talk about, if 11 conversation go like?
12 you can, conservation measures in place before 12 In general, you know, you have to make sure they
13 1991 versus after 1991, if you have a specific 13 understand that it'sa different set of rulesin
14 understanding or recollection. 14 our community and that -- that wetake
15 A Waéll, certainly, you know, | was-- | wasin the 15 conservation very seriously in Haysand in our
16 real estate before and after 1991, and -- in the 16 county as awhole. And soyou would -- you
17 real estate business, and, you know, it became 17 would want to make surethey understood the
18 much more, oh, in theforefront, | mean, we 18 limitations on when they could water their lawn,
19 became much mor e awar e, people became much more |19 you want to make surethat they understood that
20 conscious of water usage and water conservation. 20 ther e wer e low-flow shower heads and |ow-flow
21 Prior tothat, it -- | don't recall there 21 toilet rebates and those type of things
22 being a lot of emphasison that, with the 22 available, that if they're going to put in a new
23 exception of maybethe-- in thelate '80s when 23 yard that they have to put in warm-season -- you
24 we had a economic, kind of a meltdown in our 24 know, low water usage grasses, those type of
25 community. Part of that wasdriven by a 25 things.
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1 And peopleare -- | think today peopleare 1 triggering event for something like that?
2 mor e conscious of that because water issues 2 Wéll, | think it's obviously the meter reading
3 are-- we'renot uniquein that respect in many 3 and the usage that has occurred. 1've owned
4 parts of the country, but over thelast 30 years 4 rental propertiesand that type of thing where
5 that hasevolved. But at that -- you know, 5 I'll get acall and they'll say, you know, your
6 early on they -- they were not awar e of those 6 water usagetripled or quadrupled last month and
7 type of things and they needed to under stand 7 you're going to get a bill for 300 bucks, or
8 that. So part of my job asareal estate broker 8 something like that.
9 wasto make surethat they had a clear 9 And you -- it'sgreat to get the
10 under standing of that. In aspositive a way as 10 call ‘cause you know you've got a problem, but
11 you could spin it, | guess, from that standpoint 11 you go down and you find out that a tenant maybe
12 becauseit -- it does have kind of a negative 12 had a stool that was running and they paid no
13 connotation associated with it. 13 attention to it because they weren't paying the
14 Q Talk about that alittle bit, if you would, the 14 water bill, they didn't under stand how much
15 pos -- the inclination to put a positive spin 15 water can run through a stool in a month'stime.
16 when you're showing properties to prospective 16 And so -- but | found the City to be
17 purchasers, why would you do that and what -- 17 very -- that they're very accommodating in that,
18 what -- explain that alittle bit if you could? 18 they -- they are proactivein that, they call
19 A Weéll, you know, | think we want to portray, 19 you, they tell you about it. Doesn't mean your
20 especially asa Realtor, you want to portray a 20 bill isgoing to be any less necessarily because
21 positive image of your community, and | think 21 you did usethat amount of water, but they --
22 we've got a great story totell, always have 22 they've been very proactive in doing that. And
23 had, but there are situations where they need to 23 I think astechnology hasimproved, they have a
24 understand that. You don't want them to have a 24 greater ability to know when something like that
25 bad experience and get surprised by something. 25 isgoing on.
Page 395 Page 397
1 Soin -- in aspositive a way aspossible, 1 Based on your description of your discussions
2 you just haveto explain that in the summertime 2 with tenants and prospective purchasers, it
3 we have somerulesthat we haveto follow and 3 sounds like you, at least, and, if you know, the
4 that, you know, they've got to be cautious about 4 residents of Hays do alot of educating each
5 when they water, make surethat if they havea 5 other when it comesto water use. Isthat fair?
6 sprinkler head or something like that that is 6 | think that'sfair, | think we have avery
7 not draining properly that they don't have water 7 strong conservation mindset in the community,
8 running down the gutter because there could be 8 and -- with a few exceptions, and there's always
9 consequences. 9 going to be exceptions. But by and large, |
10 And we have a pretty good neighbor hood 10 think peoplerealizethat -- that we have a
11 policeforceall over the community that'smore 11 challenge in the area of water and that we're
12 than happy to call you in if you got water 12 good stewar ds of the water that we do have.
13 running down the gutter becausethey can't do it 13 Y ou mentioned water rates, explain the water
14 and they figurethat you shouldn't be ableto 14 rate structure of Hays and the escalating costs
15 either. And so -- but that'sthe -- that'sthe 15 that you can incur from the perspective of
16 balancethat you -- you try and put together is 16 somebody who has to pay those bills.
17 promoting your community, yes, but making sure |17 Well, I don't understand it completely, |
18 they understand there arerulesthey haveto 18 under stand the consequences; | don't under stand
19 follow. 19 exactly, but | do know it's based on usage. And
20 Q Haveyou ever asaresident of Haysreceived a 20 a household is -- has base use of X amount of
21 call from the city water utility advising you 21 gallons per month, and then when you go over
22 that you have particularly high water use that 22 that, you pay a little bit higher rate; and when
23 month? 23 you go over that, you pay a little bit higher,
24 A | have 24 and it escalatesfairly rapidly. And if you get
25 Q What are -- what is the scenario, what's the 25 into high, high usage, it can -- it can get
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1 quite expensive. 1 thingswe do.
2 Now, they do have programs and policiesin 2 Q And, Jami, if you could, scroll down and --
3 place, if you're putting in a new yard, you can 3 scroll back up and let'stry to zoom in on that
4 register with the City so that you aren't 4 paragraph there. A little bit more. Okay,
5 penalized whileyou'retrying to get ayard 5 that's enough.
6 going, or something. But, otherwise, it'sa 6 Mr. Williams, it's probably difficult for
7 pretty progressive -- it gets expensive. 7 you to read that, right?
8 Q Relatedtothat, it'sa--it'saprogressive 8 A It'smorethan difficult.
9 rate structure during normal times, does that 9 Q Okay. I'mgoingtoread it to you, okay?
10 rate structure become even more progressive 10 A Okay.
11 during drought, if you know? 11 Q Grow Hays, formerly the Ellis County Coalition
12 A 1 don't know. | don't think so, but | don't 12 for Economic Development, was founded in 1988
13 know the answer to that. 13 during a period in which the County experienced
14 Q Okay, fair enough. Have you ever been -- other 14 adownturn in the ag and oil industry, as well
15 than that tenant situation, have you ever been 15 asthe loss of amajor employer.
16 the recipient of a particularly high water bill? 16 Mr. Williams, did you -- are you the person
17 A Waéll, I've had a couple swimming pools, and so 17 who wrote that?
18 when you fill a swimming pool and that kind of 18 A | believel am.
19 thing, you can seethejump. And as| say, as 19 Q Okay. Jami, if you would, please pull up
20 you get higher, it jumpsfaster, and so | have 20 Exhibit 2679. Now, Jami, please zoom into the
21 experienced a couple of those. 21 section right around 1990. A little bit more.
22 Q If youremember, what's the highest water bill 22 There you go.
23 you've ever had? 23 Mr. Williams, | direct your attention to
24 A Oh, | think my highest water bill waswhen there |24 Exhibit 2679, thisis adrought plot, it shows
25 wasthat leaky toilet scenario, and | think that 25 the various droughts that have occurred in Ellis
Page 399 Page 401
1 was $400, or something like that. 1 County over the years, and | want to direct your
2 Q Okay. Tak about the -- the lawn programs, 2 attention to this -- to this little spot right
3 ‘cause you mentioned you had to educate 3 before 1990. Do you seethat, sir?
4 prospective purchasers about warm-season grass, 4 A |do.
5 what did you mean by that? 5 Q Okay. Andthered, dark red, lighter red, and
6 A Well, they havein place policiesregarding new 6 orange portions of Exhibit -- of that time line
7 lawns, and they -- they promote and even, | 7 indicate drought.
8 think they've got somefinancial incentivesto 8 A Okay.
9 planting a war m-season grass that's going to be 9 Q Andearlier inyour testimony you mentioned that
10 low water use grass. And they encourage people 10 drought was, in part, related to that ag and oil
11 to change over their existing lawn that might be 11 downturn that -- that you went through in the
12 bluegrass or something that takesa lot of water 12 late '80s, and based on what we just read from
13 to alow water usage type grass and they give 13 your Grow Hays website, it looks like that was
14 some financial incentivesto do so. 1'm not 14 around the time that the Ellis County Economic
15 100 per cent sure exactly what they are, but | 15 Coalition for Economic Development -- | probably
16 know they encourage that both by saying that's 16 mangled that.
17 what they'd like you to do but also financially. 17 A Now you know why we changed our name.
18 Q Okay. Tak about Grow Hays. 18 Q $So-- and | understand that there were a number
19 Jami, if you could go to the growhays.com 19 of reasons why that organization formed, but --
20 website and put that up on the screen, if you 20 but did drought have something to do with that?
21 would. 21 A Drought -- drought had something to do with the
22 Mr. Williams, can you identify what's being 22 agricultural portion of that --
23 shown on screen right now? 23 Q Sure.
24 A Weédll, | think that's our website where we talk 24 A --thedownturnintheagbusiness. Therewere
25 about our organization, our programsand the 25 other factorsaswell, even in the ag industry,
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1 but you couple a downturn ag with a downturn oil 1 Q Therewereamyriad number of factors that
2 industry, because Ellis County isvery -- we're 2 resulted in that perfect storm asyou -- as
3 the number one ail-producing county in the 3 you've said, right?
4 state, and then with the closing of the Baxter 4 A That'scorrect.
5 Travenal plant, all of those together kind of 5 Q Thedrought was part of it?
6 created that perfect storm, but the drought 6 A It--itplayed arole, certainly in the ag
7 played arole. 7 business, and | think probably in people's
8 Q Sure. And then, you know, moving forward it 8 attitudes.
9 looks like there's slightly more mild but still 9 Q Jami, if youwould go back to the website. And
10 down here exceptional drought in the early 10 just for the record, that URL is
11 1990s. Do you recall that? 11 https.//www.growhays.com/about-us/.
12 A ldo. 12 In the late '80s and early '90s, can you
13 Q Andyou mentioned earlier that the conservation 13 recall Hays losing out on any commercial
14 program in the City of Haysreally started 14 opportunities, business opportunities?
15 around that time. Was that conservation program 15 A Waéll, in that time frame, Cessna was looking at
16 aresult of that early '90s drought? 16 an expansion, and Hays was one of the finalists
17 A Inpart, yes, based on my recollection. 17 in that expansion that they were going to do.
18 Q Sure. Soif you know, in the late '80s and 18 And they ultimately chose | ndependence, Kansas
19 really in the early '90s, right before the 19 astherecipient of that. | don't know what the
20 conservation program was enacted, what was the 20 exact reasons wer e that they chose Independence,
21 feeling in Hays, what was the -- what was the 21 but we always wonder, you know, did water play a
22 genera sentiment, if you can -- 22 rolein that becauseit's alwaysthat cloud over
23 A Wéll, it was, in my 66 years, it wasasbad a 23 our head and many timesyou don't know.
24 timeas|'ve ever seen, you know, it was a bad, 24 You know, wetalk about the opportunities
25 bad time. The-- most of the financial 25 we lose because of our water situation. | worry
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1 institutionsfailed, lots and lots of real 1 as much about the opportunitiesthat we didn't
2 estate was foreclosed upon and liquidated 2 ever know we had a chanceto play in because
3 through the Resolution Trust Corporation. And 3 they just don't -- wedon't even get the
4 you've got to be old enough to even remember 4 opportunity because they look at our situation
5 what the Resolution Trust Corporation was, but 5 and say, that -- that isn't going to fit for us
6 it was a gover nment agency that took over the 6 or we'renot going to takethat risk. But
7 assets of banks and then liquidated those 7 Cessna was one of those that looked at our
8 assets; and there waslots and lots of that 8 community seriously and then opted to go
9 going on in our community, and it was -- it was 9 elsewhere.
10 just areally bleak time. 10 Q And they went to Independence, you say?
11 And that'swhen this group of local 11 A Theydid.
12 businesspeople got together, the heads of 12 Q Didthat -- did that -- was that an airplane
13 hospital and thelocal utility and the banks 13 manufacturing plant?
14 that were still left, and formed -- recognized 14 A Yes.
15 that we needed morediversity in our local 15 Q How many jobs approximately?
16 economy, that we -- we had to do something, we 16 A | think it was--1 think it was4 or 500 jobs.
17 couldn't be thisvulnerable. Even though this 17 Q Anda-- and aconstruction project, | presume,
18 was kind of a perfect storm, we wer e still not 18 of some kind?
19 asdiversified aswe needed to be, and they 19 A Yeah, | think they were making small air craft.
20 formed the Ellis County Coalition for Economic 20 They later closed that plant because of some of
21 Development as an organization to promote 21 theliability lawswith small aircraft, or
22 economic development in the county. 22 something likethat, | can't remember for sure
23 Q Now, you're not testifying that that was all 23 ‘cause it wasin Independence, | didn't pay that
24 because of drought, right? 24 much attention, but | don't think the plant
25 A No. 25 existsanymore.
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1 Q They should have chose Hays? 1 availableto us. And sothey, | think, have
2 A Exactly. 2 either relocated either in Salina or Colby, I'm
3 Q AndI understand you're not testifying that you 3 not sure what they've done yet, but that would
4 lost the Cessna opportunity solely because of 4 be one. We also have thisdiscussion with
5 water, right? 5 otherswho arelooking at expansion and things,
6 A No. 6 and, you know, water isalways a consider ation.
7 Q Butitwasthefeeling in the community that 7 It sounds like the lack of an adequate water
8 water played -- could have played arole or did 8 supply has inhibited the economic opportunities
9 play -- do you remember having any conversations 9 that Hays has had?
10 at the time about whether water played arolein 10 | believeit has. | havedirect evidence of it,
11 theloss, you know, in that? 11 and then as| said | believe we are overlooked
12 A You know, | was somewhat removed from that 12 in some cases simply because we don't have
13 processso | don't know. Had | beenin therole 13 adequate water supply. When | look at -- | get
14 I'm in today, | would have been very much 14 the comparison all thetime, why can't we be
15 involved in that. But at that point in timel 15 morelike Kearney, Nebraska? Well, if you look
16 was fighting for my own lifein the local 16 at it, they're both located on an inter state,
17 economy that we had, and so | don't know if -- 17 they're college towns, college about the same
18 if anybody ever mentioned water or if that wasa 18 size, regional hub, that kind of thing. What's
19 consideration. Somebody would know but it 19 the biggest difference? They got ariver that
20 wouldn't be me. 20 runsthrough there, they've got water, which
21 Q Butitwashot at thetime, right? 21 allowsthem to raise corn and that kind of
22 A Itwas. 22 thing, and it just changes the economic picture.
23 Q Inthe summers? 23 And | believe if we had an adequate water supply
24 A It wasmiserable. 24 and it wasn't a hugeissue, we would have
25 Q Anditwasdry? 25 experienced a lot more growth than we have.
Page 407 Page 409
1A Yes 1 And you may not know, but | takeit -- | mean,
2 Q Waéll, moving beyond Cessna, do you have any 2 ‘cause Hays has ariver that flows through it,
3 knowledge or experience with other commercial 3 Big Creek.
4 opportunities that Hays lost because of water? 4 Y eah.
5 A Certainly inthejob | have now, | havetalked 5 But -- but | -- if you know, | mean, is
6 to various companies who have expressed an 6 Kearney -- isthe river that runs through
7 interest or we have attempted to recruit to our 7 Kearney susceptible to drought the same way that
8 community, and one of the first things we have 8 the Smoky Hill and Big Creek are at Hays?
9 to ask iswhat's your water usage, because 9 Not at the same level, based on my under standing
10 that's a significant factor in their ability 10 of it. You know, they have -- they have the
11 to-- or our ability to servicethem. 11 Ogallala beneath them and theriver and they
12 And in particular, one western Kansas 12 haveirrigated corn and thingsthat wejust
13 feedlot owner wanted to put aréatively small 13 cannot do in our community. So a difference
14 packing plant, wasinterested in locating in 14 there. Andthere'sothers, | don't want to
15 Hays, was a Fort Hays graduate and wanted to 15 blameit all on water that we haven't grown at
16 come back, he loves our community, and, you 16 the samerate that Kearney has, but at theroot
17 know, thefirst question | asked him was, well, 17 of things, it'sa-- it'sa big difference
18 what'syour water usage, and he told me, about 18 maker.
19 350,000 gallons a day, and thisisa small 19 Do you know whether the City of Russell has
20 packing plant. 20 similar initiatives relating to conservation?
21 Wadll, | wasn't 100 percent sure, but | 21 I am not familiar with Russell's conservation
22 called, | believe, Toby and | called Jeff 22 efforts. | am going to assumethat they do
23 Crispin, and they quickly informed methat that 23 becausel -- their water issuesarethe same as
24 just isn't going to work in the environment we 24 oursfor themost part, but I'm not familiar
25 have now, with the water resour ces we have 25 with them specifically.
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1 Q Andinsomeways, at least, Russell being 1 community for the next 50 to 100 years, | really
2 downstream is even in alittle rougher spot than 2 do.
3 Hays -- 3 We have -- we have such a good story to
4 A Yes 4 tell in our community, we've got a four-year
5 Q --isthat what you would think too? 5 university, we got a inter state highway that
6 A That would be my observation, but I'm -- I'm not 6 goesright by, we've got a great regional
7 sure how that works. 7 medical center, we'rethe number one
8 Q Whatislifelikein Hays during serious 8 oil-producing county in the State of Kansas, and
9 drought? Think back to -- 9 yet that one thing that always hangs over our
10 Jami, could you pull up Exhibit 2679? 10 head isthat water issue. And thiscould --
11 Think back to the drought of 2011, 2012, 11 thiscould alleviate that, and | think it makes
12 2013, do you recall that drought? 12 a huge difference.
13 A I do. | do. 13 Q Didthedrought of 2011, '12, '13 cause stress
14 Q What waslifelike in Hays during the peak of 14 in your personal life?
15 that drought? 15 A You know, not so much my personal lifeasthe
16 A Waell, it waspretty challenging, lots of dead 16 onein 1988 and '89, '90, but it -- it does --
17 yards, lots of heat. | mentioned it before and 17 you know, the whole outside lawn, plantsand
18 | would be -- | wouldn't be doing my duty if | 18 treesthat die and that type of thing, there's
19 didn't say that our dogan at that timewasif 19 always a little bit of stress associated with
20 it'syellow, let it mellow, if it's brown, flush 20 that. | don't want to act likethat'slife and
21 it down. 21 death, but it just contributesto the overall
22 Q Okay. 22 stress of an already hot summer.
23 A And that'sreally not therecruiting slogan 23 Q What if the fear of no water coming out when you
24 we're going to put on our Grow Hays recruiting 24 turn the spigot came true, would that be life
25 brochure, but it -- it'sa challenging time. 25 and death?
Page 411 Page 413
1 And therearetimeswhen you think how bad could | 1 A That would beabad day, | mean, that -- that's
2 it really get? You know, they're putting out 2 a serious problem and it would cause, | don't
3 announcements about how bad the wellfield down 3 know if irreparableistheright word, but |
4 in the Smoky isand that it continuesto drop, 4 just think of any business or any person -- you
5 and you wonder, isthere going to come atime 5 know, so many people can choose wherethey live
6 when | turn on the spigot and nothing comes out? 6 now because of remote work and that type of
7 Q Didyou have conversations with other folks 7 thing, and an event likethat or just a
8 around Hays about the water issue? 8 continued drought where you can't have plants
9 A Oh,yes. 9 outside or what have you, it getsyou to the
10 Q Andwasit onthe minds of other people? 10 point whereisthisreally wherel want tolive,
11 A Very much so. 11 and we don't want to get to that point.
12 Q And werethey concerned about it asyou were, in 12 Q You probably don't put those kinds of stories up
13 your -- in your recollection? 13 on the Grow Hays website, do you?
14 A Very much so. 14 A No, wetry and focus on the positive. And
15 Q How do you perceive the ranch playing into Hays 15 ther€e'slots of -- plenty of positive to focus
16 story? 16 on so we focus on that.
17 A Wadll, | --1 think, and, you know, this has 17 Q Wouldyou cal theissue of obtaining an
18 obviously been going on along, long time, | can 18 adequate water supply for Hays an existential
19 remember back in the early '90s when they were 19 issue for the City?
20 talking about different thingsthat might be 20 A | would, absolutely.
21 donefor water, Toby alluded to some of them, 21 Q What do you expect to happen -- what do you
22 water banking and all thiskind of stuff that 22 expect to happen to water rates in the City of
23 was different sources, but | think theranch is 23 Hays if this water transfer goes through and the
24 a game changer for our community. | think it 24 ranch comes online?
25 opens up all kinds of opportunitiesfor our 25 A Wél, | know that the City has been putting
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1 money back for along timethrough, | believe, 1 very much top of mind, but it'son people's
2 the salestax and hasraised a fair amount of 2 minds all thetime, and | think they recognize
3 money. Obviously the costs have escalated a 3 thevalue. | think that'sone of thereasons
4 lot, and it's going to be mor e than what we have 4 why we do such a good job of conservation is
5 put back. | think we'll probably see some 5 because people recognize the importance of it.
6 escalation of rates at some point in time, and 6 Q Going -- obtaining the ranch and going through
7 depending on how much that is, it could be 7 this water transfer proceeding is not a cheap
8 problematic or not. 8 deal, isit, for Hays?
9 But based on some of the numbersi'm -- I'm 9 A Notat all.
10 thinking that they would be, | don't think 10 Q But the City is making that investment, right?
11 it's-- 1 don't think it'sthat significant. 11 A The--they are making that investment, along
12 But it isa price we're going to have to pay. 12 with Russell.
13 You know, what'sthe price of doing -- not doing 13 Q Sure
14 something? You know, that'sfar in excess of 14 A And| -- | applaud the previous commissions who
15 what the monthly water bill might goto. 15 bought the ranch, you know, they had the
16 What isthe value of obtaining the ranch as a 16 foresight to do that, and someday it will pay
17 water supply, what is that -- how would you 17 dividends.
18 value that? 18 Q You mentioned that obtaining the ranch asa
19 Wéll, | think that'svirtually impossibleto 19 water supply is -- hasimmeasurable value to
20 measur e because -- or to value becauseit's 20 you, how would you estimate the value of Hays
21 immeasurable. | mean, that'slike saying -- | 21 Regional Medical Center to Hays, to the region,
22 know every year Fort Hays State does a community |22 and even to the State of Kansas?
23 impact economic deal and they talk about the 23 A Veryvaluable, particularly to theregion and to
24 value of Fort Hays State to our community, and 24 Hays. And that -- that chart that was up this
25 you can put a-- you can quantify that at some 25 mor ning with the pull factor showing Haysin the
Page 415 Page 417
1 level; there'salot of intangiblesthere, but 1 top five of pull factor all thetime, a
2 you can quantify it; the same with the hospital. 2 sustainable water supply isn't just about Hays,
3 But water in a community when you know water is | 3 it'sabout theregion 'cause Haysisvery
4 basically the lifeblood of the community and 4 important to theregion, and people count on
5 existential in keeping that community, it's 5 Haysfor medical care, they count on Haysfor --
6 pretty hard to put avalueon that. But it -- 6 for education, for shopping, and those type of
7 it'sjust very, very high. 7 things. And soit'simportant to everybody in
8 Asalifelong resident of Hays, do you have an 8 western Kansas that -- that we ar e successful
9 understanding or an opinion about whether other 9 and that we have sufficient water to make sure
10 residents of Hays agree with your valuation of 10 we are successful. So all of thosethingsare
11 obtaining the ranch for awater -- as awater 11 important.
12 supply? 12 Q | mean, you can't let Kearney beat you?
13 | think most peopledo. | think | havekind of 13 A Wadll, they'redoing a pretty good job so far.
14 a unique per spective asa lifelong resident but 14 Q Same question asto Fort Hays State, what's the
15 also asthe executive director of Grow Hays, the 15 value of Fort Hays State to the region in which
16 economic development director, so | havea 16 Hays sits?
17 better under standing of the economic impact. 17 A Again, they -- they quantify that every year
18 But | believe people understand very much the 18 when they do their study, but I think that --
19 importance of it. 19 that quantifiesthefinancial impact. It
20 | look on social media when we make an 20 doesn't quantify the -- the social and the
21 announcement we ar e doing something, inevitably |21 cultural aspect. And soit'salmost
22 therewill be some say, yeah, but we don't have 22 immeasurable, | think, it's extremely important,
23 enough water for that, but what about the water, 23 and it's part of what makes western Kansas what
24 and that kind of thing. Soit'stop of mind 24 itis.
25 with people. Obviously during adrought it's 25 Q Isityour understanding that Fort Hays State
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1 plays an important role in keeping western 1 the community that they know what's going on and
2 Kansas kids at home? 2 that they know what projects we'reworking on.
3 A Yes, they do. 3 Q Jami, if you could turn to page 9 of that
4 Q Why doyou say that? 4 document. And zoom in on the paragraph, that
5 A Waell, I think it -- for onethey offer the most 5 top paragraph, the business recruitment
6 cost-effective education you can get and so -- 6 paragraph, if you would.
7 and it's -- it'saway from homebut it'sclose 7 Mr. Williams, I'm going to read thisto
8 to homefor kidsto beabletogoto. We'rein 8 youl.
9 a good, safe community that parentsdon't have 9 A Okay.
10 to worry too much about what their kidsare 10 Q Businessrecruitment remains the single-most
11 doing, and they get a great education for a 11 challenging objective for Grow Hays, with
12 great price. Sol think Fort Haysplaysa 12 workforce shortages, high land and housing
13 critical role, and they'rejust avery valuable 13 costs, regional depopulation, and in the recent
14 resour ce to our community. 14 pandemic, recruitment of large employers or
15 Q How would quality of lifein Hays change when 15 retail establishmentsis challenging. That
16 the ranch is brought online? 16 being said, Grow Hays is actively engaged in
17 A Wadll, I think it -- | think it takesthat cloud 17 several projects that address the recruitment
18 away that -- that kind of hangs over usall the 18 challenge. Doesthat sound familiar?
19 time. | don't know that -- that our community 19 A Soundsvery familiar.
20 will change their habitsthat much, but it -- it 20 Q Didyou writethat?
21 does allow usto recruit other businessesthat 21 A | did.
22 might have a hesitation otherwise. It allows 22 Q Water PACK's expert quotes that paragraph in his
23 maybe peopleto plant maybe a little bit more 23 report --
24 yard, just to have a better overall attitude 24 A Okay.
25 about things, so| think -- | think there's some 25 Q --inarguing that lack of an adequate water
Page 419 Page 421
1 real positivesfrom that standpoint just with -- 1 supply really has nothing to do with Hays
2 with attitude and per ception of the community. 2 future growth opportunities, and that paragraph
3 Q Mr. Williams, I'm not going to keep you on the 3 doesn't mention water, does it?
4 stand very much longer, | want to ask you about 4 A It doesnot.
5 two more things. 5 Q Isthelack of awater supply, thelack of a
6 A Okay. 6 sufficient water supply relevant to the business
7 Q Jami, pull up the 2023 Grow Hays operations 7 recruitment challenges that you have identified
8 plan. 8 in that paragraph, Mr. Williams?
9 Mr. Williams, do you recognize this 9 A ltis
10 document? 10 Q Butyou don't mention the lack of awater supply
11 A Ido. 11 there, do you?
12 Q Didyou write this document? 12 A | don't.
13 A Mot of it. 13 Q Why not?
14 Q Okay. Jami, if you would -- can you describe 14 A Wadll, primarily becausethisisa one-year
15 this document, please. 15 report, you know, it's over a one-year period of
16 A Wadll, thisisour -- thisisprimarily our 16 time basically; it says'23 and '24, but it's --
17 operations plan which we present to the 17 it'sdesigned to cover the '24 budget year, and
18 gover ning bodies each year, aswell as our 18 we're not going to address our water challenge
19 investors, just to tell them what we're going -- 19 in 2024. We can address -- we are addressing
20 what we're doing and what our projectsareand 20 housing and we will addr ess housing, and we can
21 whereour focusis. It'salso alittlebit of a 21 address wor kfor ce when you address housing, the
22 marketing document -- it'sa marketing document |22 ability to recruit people. And sothat'sone
23 for usto those entities because they fund us, 23 reason why it'snot in thereisbecauseit's --
24 and we want to make sure they under stand that 24 it'salonger, broader issuethan just a
25 they're getting their money'sworth but alsoto 25 one-year problem.
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1 Theother reason isthat we don't want to 1 And really, you know, | know we're here
2 brag about the fact that we have a water 2 about water, and that'sreally the only thing --
3 challenge when other people are seeing thisand 3 not the only thing, but it'sthe main thing that
4 that type of thing. | think -- | think an 4 standsin the way of usand -- and alot more
5 employer can comeinto a community and recr uit 5 growth than we've been able to experience thus
6 people, even if it'sfrom other businesses, but 6 far.
7 if we givethem a sense of fear because we may 7 Q Mr. Williams, thanks for coming down and taking
8 not have adequate water, that means we may not 8 time out of your day to help us. | have no
9 even get to engage with them. Sothat would be 9 further questions at thistime.
10 the other reason that it's not mentioned in 10 PRESIDING OFFICER: All right.
11 there. 11 Mr. Cole?
12 Q Do you agree with Water PACK's expert's 12 MR. COLE: Yes, thank you.
13 contention that water has nothing to do with 13
14 those business recruitment challenges? 14 CROSS-EXAMINATION
15 MR. LEE: Your Honor, | would object 15 BY MR.COLE:
16 to that characterization, that's not what 16 Q Mr. Williams, my nameisKen Cole, and |
17 the report says; it says water is not the 17 represent the City of Russell, and | just have a
18 only challenge, not that it's not a 18 few questions.
19 challenge. 19 A Okay.
20 PRESIDING OFFICER: Response? 20 Q Youindicated in your direct testimony that you
21 MR. BULLER: Yeah, hewill have an 21 were activein residential sales as a Realtor?
22 opportunity to address that with his expert 22 A Yes.
23 report. | disagree with that 23 Q Areyou till activein that area?
24 characterization completely. 24 A Wdl, I'm activein adifferent way. | no
25 PRESIDING OFFICER: Okay. I'll 25 longer have areal estate license, an active
Page 423 Page 425
1 overrule the objection, allow the witness 1 real estate license; it was a conflict of
2 to testify to what his understanding is, 2 interest for meto haveoneintherolel'min
3 and then you can address that on either 3 so | went inactivewith it. But Grow Haysis
4 your cross-examination or with the 4 involved in several residential developments,
5 witnesses, Mr. Lee. 5 two wherewe are -- with a not-for-pr ofit
6 MR. LEE: Thank you, Y our Honor. 6 organization, our community developing lots and
7 A Could you repeat that question? 7 getting houses, homes built, and ...
8 BY MR.BULLER: 8 Q I'massuming that you have friends and
9 Q Do you agree with Water PACK's expert? 9 acquaintances that are Realtors?
10 A | don't agreewith him that water isnot a 10 A That I do.
11 problem. | know better. 11 Q Doyou think you have ageneral idea of what the
12 Q Lastthing, Mr. Williams, give us your elevator 12 demand isfor residential housing in Hays?
13 speech for Hays, what makes Hays a great place 13 A Ido.
14 to live, work, and grow up? 14 Q Canyou -- does -- how does the demand compare
15 A Wadll, I think Haysisthe gem of the high 15 to the supply?
16 plains. We're-- we'relocated right on |-70 16 A Wall, wehavealot moredemand than we have
17 halfway between Kansas City and Denver, we have |17 supply, in particular in certain price ranges,
18 agreat four-year university that | would put up 18 but there's-- there's definitely more demand
19 against any university in the country. We have 19 than thereissupply, and it'sresulted in a
20 atremendousregional medical center. We have 20 very, very tight real estate market.
21 great cultural activities because of the 21 Q Soyou got more people looking to purchase
22 univer sity and sporting events, and we have a 22 residential housing in Hays than you have
23 great culture, it's a safe community. | just 23 housing units available?
24 can't say enough that we -- we have aterrific 24 A Wedo.
25 community. 25 Q Do some of those folks looking to purchase, do
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1 they -- are they from communities other than 1 particularly limiting the use of water in times
2 Hays? 2 of drought. Does that sometimes pit neighbors
3 A Theyare. 3 against neighbors?
4 Q If --if you could get to the point where you 4 Weéll, | think there are occasions when the
5 could grow that housing stock enough, would you 5 tattletale impact is-- createsallittle stress
6 see an influx of people? 6 in a neighborhood, if you've got the
7 A | believe wewould. 7 neighborhood gutter Nazi that's calling in and
8 Q Sodoyou believe that the rate of growth of the 8 saying that so-and-so has got water running down
9 population of Haysis actually being depressed, 9 their gutter and that type of thing, thingsthat
10 not because people don't want to live there but 10 wouldn't exist if wedidn't have these -- these
11 because construction has not kept up? 11 restrictions, but nonetheless you see some of
12 A That'spart of it, yes. 12 that.
13 Q Thefolksthat are building housing, the things 13 And that's things that people maybe that didn't
14 that you've talked about, the limitations that 14 live in the community wouldn't even realize that
15 are created because they -- of the limitations 15 it was a cost to the community, correct?
16 of water, the uncertainty of water, do you know, 16 True. | mean, | think we're a pretty hearty
17 having been in the construction business, if 17 bunch so we deal with the hand we're dealt with,
18 that affects someone's decision to build 18 you know, droughts have become a little bit of a
19 residential housing? 19 way of life out there. But the consequences of
20 A | can't speak to any particular situation where 20 those droughts and the stressthat they can
21 somebody has questioned building residential 21 bring along and that type of thingisvery real.
22 housing because of the water situation. We're 22 So if Hays could secure areliable, adequate
23 in amarket right now wherein a particular 23 source of supply, would it be your position that
24 development on the east side of Hays, we've had 24 those concerns among the public, those
25 54 |ots, 30 -- two phases, one with 36 lots, the 25 hardships, those hard feelings could also be put
Page 427 Page 429
1 other with 18. Thefirst 36 isabout to build 1 to rest?
2 out in thelast coupleyears, and the next 18, 2 Well, they could be lessened.
3 ther €' snine of them under construction, all 3 Okay. Itinterests mealittle bit when you
4 have sold well before they were done. Really 4 mentioned Kearney, and | know that thereis
5 the onesthat arein the new 18 lots, they're 5 probably competition between Fort Hays and the
6 sold before they even break ground. So we have 6 university at Kearney, correct?
7 strong, strong demand for housing, particularly 7 Uh-huh.
8 that type of housing. 8 I'm taking from your testimony that what Kearney
9 Q AnNd, again, that's from nonresidents or at |east 9 also has -- or has, in addition to what you both
10 aportion of itis? 10 have, which would be the medical facilities, the
11 A Aportion of it is. 11 higher education facilities, the shopping
12 Q Itinterests mealittle bit you having lived 12 facilities, the sporting events, all of those, |
13 through this. We talk about the effects of 13 think we call pull factor or items that bring
14 droughts, unavailability of water, and 14 people to your town, isit your testimony what
15 perhaps -- | know the question was asked of you 15 they also haveisindustry that can rely upon a
16 about stress and your personal experience with 16 secure source of water that Hays simply doesn't
17 that. In--inthese periods of rather severe 17 have?
18 drought that you've experienced, isit your 18 MR. LEE: Objection, foundation,
19 observation that the attitude of the community, 19 Y our Honor.
20 the way people interact with one another, the 20 PRESIDING OFFICER: You havea
21 attitudes people have change because of that 21 response, Mr. Cole?
22 drought? 22 MR. COLE: It came up in the context
23 A Tosomeextent, yes. 23 of why we're not more like Kearney when
24 Q Okay. Andyou'vetestified that Hays has 24 people were talking about alack of water,
25 regulations dealing with the use of water and 25 and | guessthat's my question. Isthat
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1 the reason that they're comparing Hays to 1 Q --about your testimony. Just to make sure that
2 Kearney in a negative respect because Hays 2 you're not left with the wrong impression, |
3 doesn't have water? 3 want to show you a part of the direct testimony
4 PRESIDING OFFICER: I'll overrule 4 of one of our experts that was referred to by
5 the objection, alow the question. 5 the City's counsel. That's on the screen now.
6 A That'scertainly part of it. 6 | can read it for you --
7 BY MR.COLE: 7 A Okay.
8 Q Do you know whether Kearney has more 8 Q --1canseeyouresquinting. But the question
9 industrial -- 9 that's asked, and thisis direct, written
10 A They definitely have moreindustrial companies 10 testimony, the question's asked, What are the
11 and -- and a greater industrial community 11 actual growth rates of the Cities of Hays and
12 than -- than we do. 12 Russell?
13 Q And do you know whether that relies more heavily 13 And the answer is, Over the last four
14 upon the use of water than Hays does? 14 decades growth for Hays has averaged about 0.65
15 A | don't know that for afact, | just makean 15 percent per year with slower growth,
16 assumption. 16 0.29 percent per year, between 2010 and 2020.
17 Q Okay. | don't have any other questions, thank 17 Russell has experienced a continuously declining
18 youl. 18 population since 1980. This slower declining
19 PRESIDING OFFICER: All right. 19 growth is unlikely attributed to water
20 Mr. Lee? 20 availability solely but most likely influenced
21 MR. LEE: Thank you, Y our Honor. 21 by various factors. So to the point of my
22 PRESIDING OFFICER: | guess before 22 objection --
23 we start in with another -- another 23 A Right.
24 attorney's questions, does anybody need a 24 Q --they don't blamethat all on something else.
25 break before we start this? 25 Do you know who Mason Ruder is?
Page 431 Page 433
1 MR. LEE: Actually we've got to take 1 A |do.
2 a couple minutes to set this up so that 2 Q Andheiseither the mayor or former mayor of
3 would work. 3 Hays?
4 PRESIDING OFFICER: Okay. Why don't 4 A Former mayor.
5 we take five minutes and just start back up 5 Q Okay. Let meshow you aletter, if | may, that
6 in five minutes, then. 6 Mr. Ruder wrote to the Kansas Senate Ways and
7 (Thereupon, arecess was taken; 7 Means Committee, and it's fairly recent, it's
8 whereupon, the following was had.) 8 March 9th of 2023. And the -- heiswriting to
9 PRESIDING OFFICER: | think we have 9 support the House Bill 2290, which | would guess
10 everybody back. Mr. Lee, if you are ready? 10 you probably know what that is?
11 MR. LEE: | am ready, Y our Honor, 11 A Refresh my memory.
12 thanks. 12 Q Okay. Well, it isactualy away to encourage
13 PRESIDING OFFICER: All right. 13 economic development in --
14 WEe'll go ahead and let you begin with your 14 A Okay.
15 cross-examination of Mr. Williams. 15 Q --inyour part of theworld. He goes on to say
16 16 that Please accept this letter as written
17 CROSS-EXAMINATION 17 testimony of my support for House Bill 2290.
18 BY MR.LEE: 18 Fort Hays State University and so on have long
19 Q Mr. Williams, good afternoon. 19 been beacons of opportunity and drivers of
20 A Good afternoon to you. 20 economic prosperity in rural Kansas. Today and
21 Q My name's Charles Lee, I'm one of the lawyers 21 in the days ahead our communities face
22 for Water PACK and Edwards County. | don't have 22 significant demographic and economic challenges
23 alot of questions for you, but | do want to 23 including, and he lists three things, a
24 talk alittle bit -- 24 shrinking rural population, an aging workforce,
25 A Okay. 25 adecline in the number of college-bound
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1 studentsin rural Kansas. And then he says, 1 County; isthat right?
2 Economic impact of these demographic changesis 2 A That'scorrect.
3 nothing less than devastating to our rural 3 Q Okay. Let meshow you some data, if | may.
4 Kansas economy. 4 Thisis from the Kansas Department of
5 So as to those three bullet points, those 5 Agriculture, and | know that's really hard for
6 are probably things you agree with, it sounds 6 you to see, but the -- it shows that -- and this
7 like, from your testimony? 7 is2017 data, it shows 603 farms accounting for
8 A We--wesuffer from all of those, yes. 8 501,699 acres, $65 million and change in crop
9 Q Okay, okay, thank you. We think from what we 9 and livestock salesin 2017. Sowould | be
10 have read, and there's some -- some document to 10 correct that probably cumulatively isthe
11 support that, but we think that Hays is somewhat 11 largest industry in Ellis County?
12 limited in terms of the actual physical space it 12 A | would havetolook at theoil industry and
13 has for commercial development. Would that be 13 compar e those two because | -- that may be, but
14 fair? 14 | think the oil industry would beright there
15 A | --1don't know that | would agree with that; 15 with it.
16 I'd have to know in what context somebody was 16 Q Okay. But at least in comparison to any
17 saying that. 17 stand-alone business in Hays that would be
18 Q Waell, we can -- we can show a document, and if 18 significantly larger; isthat right?
19 you don't agree with it, | promise | won't hit 19 A What wasthat top number?
20 you. Sothisis, asyou can see, amemo, it's 20 Q 65 million.
21 from Mr. Dougherty and it's dated April 5th of 21 A Weéll, thehospital, | think, isabout a $250
22 2018 and he says, under the heading of 22 million operation and --
23 background, There's alimited amount of 23 Q Okay, fair enough, fair enough. The -- you
24 developable land in and adjacent to the City of 24 mentioned the concept of pull factor during
25 Hays that is conducive for retail, commercial, 25 your -- your testimony. My understanding of
Page 435 Page 437
1 and business part to use. The property near 1 pull factor, and you're the expert here, but my
2 Commerceisfor sale at an asking price of 2 understanding of pull factor isthat isa
3 $800,000, infrastructure is nearby and the land 3 percentage based metric that -- that shows as
4 is poised for development. So he's talking 4 a-- in relation to the number of full-time
5 about arecommendation, | believe, but also 5 residents how many folks from out of town come
6 saying there's alimited amount of land. Is 6 to the community for various reasons, shop,
7 that -- isthat consistent with your 7 hospital, so on; isthat right?
8 understanding? 8 A Yes
9 A Not really consistent with my under standing of 9 Q Soinother words, and ultimately my question,
10 limited amount of land. | think limited amount 10 the -- that's not bodies, that simply isa
11 of price-- properly priced land -- 11 percentage; is that right?
12 Q Okay. 12 A It'sdollarsiswhat it is.
13 A --ismorewhat | think that wasdriving that. 13 Q Okay. Soisit shown asdollars --
14 Q Andis-- we'veaso read that land in Hays and 14 A | believeit'srevenue based.
15 the Hays community is relatively high priced; is 15 Q Okay. Okay. Soif you aretalking about a
16 that right? 16 county the size of Ellis as opposed to, to pick
17 A Thatisright. 17 something near and dear, Johnson County, then a
18 Q Okay. And | assume that that is somewhat of a 18 much smaller percentage in Johnson County as far
19 drag on development? 19 as pull factor createsalot more dollars; is
20 A It can dlow thingsdown, yes. 20 that right?
21 Q Okay. The-- 1 think you alluded to, sort of in 21 A Weéll, alot more-- alot more of the money
22 passing, but it was of interest to us, the role 22 comes from within Sedgwick County than from
23 of agriculture in -- in and around the City of 23 outside of Sedgwick County, sothey don't have
24 Hays, and | would assume that agriculture plays 24 asbig a pull factor, or they may have a bigger
25 asignificant role in the economy of Ellis 25 pull factor but it's-- it'sbased on dollars
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1 that comein from outside the community as 1 living conditions in the Denver and Rocky
2 opposed to dollarsthat just would be spent 2 Mountain front range area. And then it says,
3 within the community. 3 business activity in Hays last year was robust.
4 Q Butthat isasapercentage, right? 4 Isthat -- isthat accurate?
5 A | believethat'sright, yes. 5 A Yes
6 Q Okay. You aso mention that there are what 6 Q Okay. Itsaysthat 17 new businesses or
7 sound like a number of folks who are looking to 7 acquisitions were opened in the community, and |
8 move to Hays but there's insufficient housing 8 presume that's correct, right?
9 stock to support that. Isthat -- did | hear 9 A Yes
10 that correctly? 10 Q Okay. And that the trend continuesinto the new
11 A Wehaveashortage of housing relative to what 11 year with five morein the process that will
12 we need. 12 open in the next 60 to 90 days, correct?
13 Q Okay. Okay. Well, et me -- let me show -- you 13 A Yes.
14 were -- you made a presentation, which I'm sure 14 Q Okay. Andthen asoit'sreported that you said
15 you recall, to the, | think to the Hays City 15 there are retail developers actively looking at
16 Commission in January 2023 talking about 16 the community, including a couple of big-box
17 economic prospects essentially. Do you recall 17 retailers, and, again, correct?
18 that? 18 A Yes
19 A Ido. 19 Q Okay. Sol think that isall of that that we
20 Q Let meshow you anewspaper article, you can 20 have highlighted. So the -- at least based on
21 tell usif it's accurate or not. 21 thisindication, economically thingsin this
22 A Okay. 22 period of time are -- are -- you're feeling good
23 Q The-- thisisfrom the Hays Post, Mr. Williams, 23 about. Isthat afair statement?
24 that was dated January 29th, 2023, it reports on 24 A Itisafair statement.
25 your appearance, | think, the week prior to 25 Q Okay. Thank you, I don't have anything else,
Page 439 Page 441
1 that? 1 Mr. Williams, thanks for your time.
2 A Right. 2 A Okay.
3 Q Andif wescroll down, there's just part of this 3 PRESIDING OFFICER: Ms. Langworthy,
4 that | want to look at, which is-- which is 4 anything?
5 highlighted. And that's the first place, it 5 MS. LANGWORTHY:: No questions, Y our
6 talks about the microfactory that will be an 6 Honor.
7 incubator for four to six industrial start-ups 7 MR. BULLER: Just afew, Your Honor.
8 at atime, allowing manufacturers to operate -- 8 PRESIDING OFFICER: All right.
9 operations at a much lower cost than if they 9 Mr. Buller?
10 were set up in their own location. So that 10
11 sounds as if that's a pretty positive 11 REDIRECT EXAMINATION
12 development, or at least that's how it was 12 BY MR.BULLER:
13 characterized by the newspaper; isthat right? 13 Q Mr. Williams, thanks again, thiswon't take
14 A Yes. 14 long, | hope.
15 Q Okay. Soif we scroll down and there you're 15 A Okay.
16 talking about Imagine Ellis County, and what -- 16 Q Mr. Leeasked you about the ag industry in Ellis
17 what is Imagine Ellis County? 17 County, and that's a significant economic
18 A ImagineEllis County isa committee, a group we 18 portion of Ellis County, that's fair, right?
19 put together within -- asa Grow Hays committee 19 A Yes.
20 to promote Ellis County -- 20 Q Thefarmers, their families, their hired hands,
21 Q Okay. 21 those folks that work in the ag industry, do
22 A --basically. 22 they rely on the City of Hays?
23 Q Wadll, that group, it says, is marketing the area 23 A Yes.
24 to pull in new residents with atargeted focus 24 Q What do they rely on the City of Hays for?
25 on people who may want to leave the hectic 25 A Waéll, they buy farm machinery from the City of
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1 Hays, they buy groceriesfrom the City of Hays, 1 MR. COLE: Yes, aswe discussed
2 they buy cars, they buy trucks, they send their 2 before. So there will be more Hays
3 kidsto school, so they ... 3 witnessesto be called --
4 Q Groceries? 4 PRESIDING OFFICER: That'sfine.
5 A Yes 5 MR. COLE: Okay. Call Brad Wagner.
6 Q Gasoline? 6 PRESIDING OFFICER: All right. And,
7 A Yes 7 Mr. Wagner, I'll swear you in, but just for
8 Q Restaurants? 8 our court reporter need to make sure we
9 A All of theabove. 9 have you spell your name so she can get
10 Q Andif thiswater transfer doesn't go through 10 that correct.
11 and the Cities don't get the water, you 11 THE WITNESS: Okay.
12 mentioned that it could represent an existential 12 PRESIDING OFFICER: Canyou please
13 crisisin the event of asignificant drought, 13 raise your right hand, your testimony will
14 remember that? 14 be under oath subject to the perjury laws
15 A | do. 15 in the State of Kansas.
16 Q And those farming families and -- that are 16
17 surrounding Hays, north of Hays, the folks who 17 BRAD WAGNER,
18 are competing -- who -- that Kearney is 18 having first duly sworn or affirmed, was
19 competing with -- 19 examined and testified as follows:
20 A Uh-huh. 20
21 Q --if Haysgoesaway, are more of those folks 21 PRESIDING OFFICER: All right. Go
22 liable to go to Kearney for their groceries or 22 ahead and spell your name for the court
23 their shopping, for their dining, for their 23 reporter.
24 cars, for everything that they rely on Haysfor, 24 THE WITNESS: It's Brad, B-R-A-D,
25 are they more likely to go to Kearney for those 25 Wagner, W-A-G-N-E-R.
Page 443 Page 445
1 things if Hays goes away? 1 DIRECT EXAMINATION
2 A Insomecases, yes. 2 BY MR.COLE:
3 Q That would represent dollars going out of the 3 Q And,Brad--isitdl rightif I call you Brad?
4 State of Kansas, wouldn't it? 4 A Sure.
5 A Itwould. 5 Q Yeah. We've known each other for some years,
6 Q That would be anet detriment to this state, 6 correct?
7 would it not? 7 A Wehave.
8 A Itwould. 8 Q Wheredoyou reside?
9 MR. BULLER: No further questions. 9 A |resdein Russell.
10 PRESIDING OFFICER: Mr. Cole, 10 Q Okay. And how long have you lived in Russell?
11 anything? 11 A I'malifetimeresident.
12 MR. COLE: No. 12 Q Okay. Areyou employed?
13 PRESIDING OFFICER: Mr. Leg, 13 A | justrecently retired, my career wasasa
14 anything further? 14 financial adviser; thelast 20 years| spent
15 MR. LEE: No, Your Honor, thank you. 15 with Edward Jones.
16 PRESIDING OFFICER: Ms. Langworthy? 16 Q InRussel?
17 MS. LANGWORTHY:: No questions, Y our 17 A InRussdl.
18 Honor. 18 Q And prior to that, where did you work?
19 PRESIDING OFFICER: Thank you. All 19 A Prior tothat | wasalso afinancial adviser for
20 right. Thank you, Mr. Williams. 20 UMB Bank for about 15 yearsprior to that, also
21 Mr. Traster, Mr. Buller, who would you 21 in Russell.
22 liketo call asyour next witness? 22 Q Okay. Any employment prior to that?
23 MR. TRASTER: | believe that the 23 A | worked at UMB Bank prior to that asaloan
24 City of Russell would -- 24 officer so always some type of financial type
25 PRESIDING OFFICER: Okay. 25 business.
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1 Q Sol'massuming you graduated from Russell High? 1 wash your car, you washed it at home, therewere
2 A | graduated from Russell High, went to college 2 times we could not do that.
3 at Fort Hays State. 3 Did your family take pridein itsyard asyou
4 Q InHays? 4 were growing up?
5 A InHays 5 They did. It wasimportant to my dad, we had
6 Q Anddidyou receive adegree there? 6 bluegrass, we fertilized it and we watered it
7 A | haveabachelor'sin finance. 7 when we were ableto.
8 Q Andyou indicated that you lived in Russell for 8 Okay. And were you able to do that throughout
9 sometime, isthat al your life? 9 your youth?
10 A All my life 10 Wereally, for themost part, wewere. Again,
11 Q Soyour parents, are they from Russell? 11 therewere -- there were a couple of timesthat
12 A My -- my mother grew up in Russell, my father 12 | remember not being able to water, but somehow
13 grew up in Otis, Kansas, not too far away, but 13 we wer e able to put enough water on the grass
14 they both spent their adult livesin Russell. 14 that we were ableto sustain it. They -- they
15 Q Okay. Anddid any of your mother's family have 15 had that type of lawn until probably the last
16 family from Russell? 16 ten yearsor so beforeit finally went to native
17 A My mother -- my mother grew up in Russell, her 17 grass.
18 parentslived therefor an extensive period of 18 Okay. Other than that, the lawn-scaping, is
19 time. 19 there other things that come to your mind as far
20 Q Okay. Sohaving beenin Russell for all of your 20 aswhat your experiences are with respect to the
21 life and probably knowing the history of Russell 21 use of water?
22 for generations before that, what can you tell 22 Yeah, there's -- you know, we talked about the
23 me about the subject we're here about, and 23 drought that occurred around 2011, '12, '13, in
24 that's water, availability of water for the City 24 through there. Russell has been under
25 of Russell? 25 continuous water restrictionsfor morethan ten
Page 447 Page 449
1 A Yeah, sometimesit'stalked about thisbeing a 1 years, and we have different levels, and | can't
2 crisisthat's developed morerecently, but my 2 tell you exactly what thelevels are and what
3 experienceisfrom my youngest memories, you 3 therestrictionsare, but | do know the most
4 know, Russell was frequently under water 4 restrictive one bans any outdoor use of water,
5 restrictionsduring the summertime. My -- my 5 and Russell has been under that numer oustimes.
6 dad worked in the oil field, he was gone from 6 And I think alot of people around Kansas
7 7:00in the morning till 7:00 at night, so | 7 would be shocked to know that there aretimes
8 took care of theyard, | wasthe one that mowed 8 it'sunlawful to use a faucet on the outside of
9 the grass, and | wasthe one that would usually 9 your housetowater a plant or agarden, | think
10 water it. And | know that therewere many times 10 that would come as a shock to alot of people,
11 that we could only water on our trash days, and 11 but it'sreality in Russell. Again, not all the
12 that was -- that wastrue when | was young. 12 time; when we are at that level of restriction,
13 Q Sothat was alimitation on watering, and now 13 you cannot water anything outside.
14 you're talking about before you even graduated 14 And do the citizens of Russell generally accept
15 from high school ? 15 these limitations and restrictions?
16 A That'scorrect. 16 They do most -- you hear very little complaints
17 Q And you graduated when? 17 about water restrictionsasfar aslike when
18 A In'78. 18 it'snot so strict that you just have to water
19 Q Okay. Goon. 19 on a certain day and that you can only water
20 A So, 1 mean, | doremember timesthat outdoor 20 early in the morning or late at night, we accept
21 watering was banned at that time also, | 21 that. But when you get to the point where you
22 remember not being ableto wash thecar. 22 can't water atreeor you can't water a garden,
23 Q Okay. 23 that really hitshome, that -- that tomeisa
24 A And at that time, | don't even think Russell had 24 definition of a water crisis.
25 a commercial car wash; | mean, if you wanted to 25 Everybody has a different definition, but
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1 I'll give you an example. A coupleyearsago, | 1 Q Andyou have at least access to a private well;
2 have a shed that | put up that'skind of a man 2 isthat correct?
3 cave, aplaceto hangout in retirement, and | 3 A Yes, that wasone of the appeals when | bought
4 wanted to plant sometrees. And |'m 63 years 4 the property wasthat those propertiesin our
5 old, so | wasn't going to buy alittle sapling, 5 little neighbor hood actually do have fescue
6 | bought the biggest trees you can buy because | 6 grassand it'sgreen, and it was something that
7 want to get some shade from these treesduring 7 was a sour ce of pride for me when wefirst
8 my lifetime. And so that'sa couplethousand 8 bought the home.
9 dollars. And | had to havea plan in placefor 9 Q Okay. Thewdll that you're talking about, does
10 how am | going to water thesetreesif wegoon 10 it serve more than one house?
11 level 4 water restriction. 11 A Thereare--therearefour different households
12 And so my plan is, you know, |'vegot rain 12 that usethat well.
13 barrelsat my house where you can actually 13 Q Andareyou limited on its use?
14 capturethewater that comes out of the 14 A Wehavecertain daysthat we can each useit.
15 downspout in these tanks, and you have that and 15 Q Okay. Itsquality, what can you use it for?
16 then I'd haveto have a way to transport those 16 A It'sokay for irrigating grass. It containsa
17 from wherel live, where| capturethe water to 17 lot of dissolved solids. | mean, if you get it
18 my shed so | can hook up a garden hose and water |18 on the window of your residence, you haveto --
19 thetree. But you haveto havea plan likethat 19 the only way to get it off iswith arazor
20 in place or you can potentially lose your trees. 20 blade. And you haveto bevery careful. If you
21 Q Sotheshed that you have, isit located at your 21 water a plant and get it on the leaves, you can
22 residence? 22 actually kill a plant. But if you put it
23 A It'snot at my residence, no, that's correct. 23 directly on the ground and it soaksin, it's
24 Q Anddo you know folks that have had to just sit 24 usablefor watering a lawn or something like
25 and watch during these times of drought and let 25 that.
Page 451 Page 453
1 things die? 1 Q Okay. Now, since your retirement, have you got
2 A Yes, if you don't haveaplan -- wetalked about 2 involved in some of the local activities?
3 thisin Hays, but it islegal to use gray water. 3 A | actually ran for city council, and | started
4 And so for peoplethat don't know what that is, 4 my term in just thislast January.
5 it's okay to capturebath water or to have some 5 Q Okay.
6 container in the shower with you and capture 6 A | serveon thehospital board, and I'm on the
7 water likethat, and that water could be used 7 board of directors of the local community
8 outside. That'll work for some potted plants, 8 theater.
9 but it's not a viable option for watering a 9 Q Okay. And being on that -- well, aside from
10 largetreeor, you know, some bigger uselike 10 your recent activity with the city council, do
11 watering a large garden. 11 you have any prior experience with the City as
12 Q And haveyou donethat at times? 12 it relatesto its water issues?
13 A | havedonethat at times. 13 A I'mnot sureif | understand your question.
14 Q Now, the homeyou live a now, how long have you 14 Q Did you once serve on the public --
15 lived at that home? 15 A Oh,yes, I'msorry. Russell and Hayshad a
16 A Wemoved in in 2000. 16 public wholesale water district, | believeit
17 Q Okay. Andyou lived somewhere elsein Russell 17 was number 15, and | was asked to serve on that
18 for several years prior to that? 18 board in the'90s. And the board was-- we met
19 A That'scorrect. 19 regularly through the early 2000s, and it was
20 Q Whileyou have ashed at adifferent location 20 our responsibility to resear ch other possible
21 that you talked about what you had to do for 21 water sourcesfor Russall and Hays.
22 watering there, the place that you live, like 22 And | believe it was an organization that
23 there are afew placesin Russell that have 23 even had some -- had their own assets, had some
24 private wells; isthat correct? 24 money, and | believe even had a director at one
25 A That'scorrect. 25 time that was paid. And wedid spend
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1 consider able timeresear ching other water 1 Q Now, Russdl, asI'm sure you know having lived
2 sour ces, but ultimately each of them was found 2 there, for years was dependent upon the
3 to either have an inadequate amount of water or 3 agricultura and ail industry --
4 had water quality issuesthat were -- would be 4 A Correct.
5 too expensiveto treat. 5 Q --correct?
6 Q The subject of this proceeding is the water 6 A Thatiscorrect.
7 rights of the R9 Ranch, do you recall if that 7 Q Asidefrom those two major industries, can you
8 ever came before the district while you were 8 think of any other industry up until maybe the
9 still on -- 9 last 20 years that provided the economic engine
10 A Yes, | doremember | wason the board at the 10 for our community?
11 time that the water ranch was acquired. 11 A Really therewasn't. Theonly other significant
12 Q Okay. Sothat would have been in, what, the mid 12 employers are governmental, school district,
13 '90s? 13 hospital, city, county. Otherwise, wewerevery
14 A Inthemid '90s, yeah. 14 dependent on ag and oil, which really meant that
15 Q When -- do you recall when the last time you 15 we wer e very subject to booms and busts.
16 actually participated in a meeting with that 16 Hearing Mr. Williamstalk about what happened in
17 board? 17 the'80sisvery familiar to me.
18 A It would have been probably somewhere around 18 Q When you say booms and busts, what do you mean
19 2003, '4, '5, somewherein through there. 19 by that?
20 Q Weretheredtill at that time active 20 A Thereweretimeswhen | -- when | grew up in the
21 considerations of alternative sources? 21 '70s, some of you may recall, and | think it was
22 A Wereally felt like at that point that we had 22 1973, that the Arab Oil Embargo happened; it was
23 exhausted any -- any option that was viable, and 23 thefirst timethat OPEC really exerted their
24 so once we had acquired therightsto the ranch, 24 influence, and oil went from $3 abarrel to $6 a
25 it just seemed like thisis-- thisiswhat we 25 barrel in ashort period of time. And that
Page 455 Page 457
1 haveto pursue. Weall knew -- it wasn't -- it 1 meant that -- although that hurtsasfar asfuel
2 wasn't what we wanted to do because we all knew 2 getting mor e expensive, when you're from a place
3 how costly it would be not only to go through 3 like Ellis County or Russell County that
4 the legal processto be ableto use the water, 4 producesalot of ail, actually we saw a benefit
5 but then if that gets approved, the process of 5 from that. | mean, therewereboom timesin
6 building and doing all the consulting work and 6 Russell growing up; | didn't know that in the
7 putting all the infrastructurein place, we all 7 '70s, but it wasa good time.
8 knew that wasa very -- avery high bar to get 8 Q Andthen when oil or commodity prices on the
9 over, but wereached the conclusion that there 9 farm went down, what happened?
10 just was no other option. 10 A Yeah, wesaw theflip side of that in the '80s
11 Q Inyour mind, in what you've experienced in your 11 when ail crashed. My wifeand | bought a home
12 life aswell as your professional career, do you 12 in 1985 in Russell, paid $52,000 for it, and a
13 have an opinion as to whether the City of 13 year later, thenoticel got for valuation from
14 Russell does have awater issue that it needsto 14 the County showed 30,000 on that house.
15 address through the R9 Ranch? 15 Q Okay. And the point I'm getting to is we now
16 A 1 don't seehow -- | don't see how we can not do 16 have some industriesin Russell that'sin our
17 this. | mean, asa person that serveson the 17 industrial park, correct?
18 city council, it would beirresponsible for us 18 A Correct.
19 not to pursuethisoption to -- to develop water 19 Q Andyou'refamiliar with those industries?
20 from the R9. When we've already experienced a 20 A | am. I'm not an expert, but I'm familiar with
21 level of restriction that you can't use water 21 them.
22 outside, | think it's, again, it'sjust 22 Q Somewill criticize Russell because of the
23 irresponsible for usnot to pursuethis option. 23 amount of water it takes to -- for those
24 | think we are obligated to, and | think the 24 facilitiesto exist and operate in our
25 future of Russell dependson it. 25 community, correct?
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1 A That'strue, that'strue. 1 A Tomethebenefitsfar outweigh the cost. |
2 Q Areyou generally familiar with what the demands 2 realizeit'sdifficult to provide the water they
3 are from those industries? 3 need, but they provide such a great economic
4 A | know that our wheat gluten facility and our 4 benefit to us.
5 ethanal facility use lar ge quantities of water, 5 Q Do you know -- do you know if they have a
6 but | also know that they provide, | believein 6 business plan to expand?
7 the area of 100 jobs, and for a community of 7 A | doknow that they would very much like to
8 4,500 people a business that provides 100 jobs 8 expand, but we can't responsibly commit to them
9 isabig deal. 9 that we can givethem the water that they would
10 Q Andyou're getting ahead of me, but that was my 10 need to do that, and so | feel quite certain
11 next question, so any community, anybody has to 11 that their expansion hinges on whether or not
12 look at something when they're looking at this 12 we're allowed to transfer water from the R9to
13 as acost versus benefit kind of analysis? 13 Russell.
14 A Right. 14 Q Soyou'resaying it'syour understanding that
15 Q Sothe critics would stand out there and say the 15 that expansion is dependent upon Russell being
16 cost istoo great; if you're on water 16 able to provide additional water?
17 restrictions, that's 'cause you let that factory 17 A It'smy belief that that istrue.
18 in, right? 18 Q Okay.
19 A Yes, and I'm surethere are peoplethat feel 19 A And--andit'srarethat in Russell you would
20 that way, but you really don't hear -- you don't 20 have such a clear business opportunity and an
21 hear alot of grumblings about that. | think we 21 opportunity to expand and offer morejobs.
22 all realize that if you want our community to 22 Excuse me. And so for usto seethe opportunity
23 survive and thrive, economically we've got that 23 that'sthere and know that we may or may not be
24 business, we're committed to it. 24 ableto make good on it isvery difficult.
25 Q Theboom and bust economy that Russell had for 25 Q Soif that wereto occur and if Russell then got
Page 459 Page 461
1 SO many years, isthat still the case? 1 astable, reliable water source that it could
2 A | don't believeitis. | mean, we've 2 count on, aside from the industry, do you see
3 experienced numerous big dropsin oil since 3 that as a benefit to the State as awhole?
4 then, you know, there was a big oil drop in 4 A How can it not be? Not only do we havethe
5 2014, and, you know, | remember back in the'80s 5 direct jobsthat's provided to Russdll, but my
6 Russell probably had 300 houses for sale, and 6 shed happensto be on the street where all the
7 we've never seen anything like that since then. 7 trucksdrive by to deliver grain and then haul
8 And | haveto attribute a big part of that to 8 off the by-products, and there are about 20
9 the ethanol and wheat gluten facility. | really 9 semitrucks, trailer trucksan hour going up and
10 believethat that has added a level of economic 10 down that street. 20 trucksan hour, think
11 stability that we wouldn't have otherwise. And 11 about how much product isbeing hauled in and
12 so | think werealize that becausethat's so 12 out. And think about the truckingjobsfor the
13 important economically for the jobsthey 13 people driving those trucks, they live -- they
14 provide, we haveto find a way to give them the 14 livein Kansas. And most of the product, the
15 water that they need. 15 grain that's going in there and the by-product
16 Q Youwerein thefinancial industry, | assume you 16 coming out, it'sall -- it'sall happeningin
17 had clients that worked there? 17 Kansas. So how can that not benefit the State?
18 A Mot definitely. And thenicethingisthey're 18 Q Now think and tell me how it would be a benefit
19 good paying jobsthat offer retirement benefits 19 to the State to deny thistransfer request.
20 and health insurance, which is something that is 20 A | would be puzzled asto how you could think
21 difficult tofind in the ail industry or theag 21 that that would be the case.
22 industry. 22 Q Thank you.
23 Q Socost of water they require and the benefits 23 MR. TRASTER: | have no questions.
24 from what they provide, how would that scale 24 PRESIDING OFFICER: All right.
25 look to you? 25 Mr. Lee--
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1 MR. LEE: Thank you, Y our Honor. 1 Q Andit'sremained that way 'cause you have
2 PRESIDING OFFICER: -- do you have 2 stayed?
3 some questions? 3 A Correct.
4 MR.LEE: Yes. 4 Q Andyou indicateit's no longer a boom and bust
5 PRESIDING OFFICER: Okay. 5 economy, | think?
6 6 A | beieveit'smuch morestable.
7 CROSS-EXAMINATION 7 Q Okay. Thank you, no other questions.
8 BY MR.LEE: 8 A Thank you.
9 Q Mr. Wagner, good afternoon. 9 PRESIDING OFFICER: All right.
10 A Good afternoon. 10 Ms. Langworthy, anything?
11 Q I'mCharlesLee, I'm one of the lawyerswith Lee 11 MS. LANGWORTHY:: No questions, Y our
12 Schwalb that represents Water PACK and Edwards 12 Honor.
13 County, and I've got afew questions for you in 13 PRESIDING OFFICER: All right.
14 light of your testimony. 14 Mr. Cole?
15 A Okay. 15 MR. COLE: Nothing further.
16 Q And]I sort of, | guess, want to start at the 16 PRESIDING OFFICER: All right.
17 back end. Y ou were talking about the ethanol 17 Thank you, Mr. Wagner.
18 plant and expansion, right? 18 THE WITNESS: Thanks for the
19 A Correct. 19 opportunity.
20 Q Who'sthe -- who'sthe president or president, 20 PRESIDING OFFICER: | think the
21 slash, owner of the ethanol plant? 21 other witnesses that you indicated
22 A It's--it'sacompany called PureField 22 potentially testifying today were
23 Ingredients, | believe. 23 Mr. Quinday and Randy Baker?
24 Q Okay. Andisthat someonewhoislocal to 24 MR. COLE: Yes, he'snot here, he
25 Russell? 25 won't be testifying.
Page 463 Page 465
1 A ltisnot. 1 PRESIDING OFFICER: Okay. Doyou
2 Q Okay. Hasthe ethanol plant previously 2 intend to have Mr. Quinday testify?
3 expanded? 3 MR. COLE: Yes.
4 A | believeit has. 4 PRESIDING OFFICER: Okay. Will he
5 Q Anditdid that despite what you characterize as 5 be the next witness?
6 alack of water, correct? 6 MR. COLE: Yes.
7 A Yes, however, | also am awarethat they have -- 7 PRESIDING OFFICER: All right.
8 they haveled theindustry in looking for ways 8 MR. COLE: Cal Jon Quinday.
9 to conserve water and to do morewith less. So 9
10 I'm not surethat over the yearsthey have 10 JON QUINDAY,
11 actually used more water despitetheir 11 having first duly sworn or affirmed, was
12 expansion. 12 examined and testified as follows:
13 Q Whichisto be commended. 13
14 A Right, | agree. 14 PRESIDING OFFICER: All right, thank
15 Q Okay. Soyou arealifelong resident of 15 you.
16 Russell? 16
17 A Correct. 17 DIRECT EXAMINATION
18 Q When you went to Fort Hays, did you leave 18 BY MR.COLE:
19 Russell and live on campus, or did you -- 19 Q Would you state your name for the record,
20 A 1did, | did livein Haysfor four years. 20 please.
21 Q Sowhy'd you come back? 21 A Jon Quinday.
22 A Quality of life, it'sjust a good placeto live. 22 Q And, Jon, how are you employed?
23 Q Okay. 23 A City manager for the City of Russell.
24 A It'sasmall enough community, it's safe, it's 24 Q How long have you been in that position?
25 quiet, we have great recreational facilities. 25 A Since September of 2012.
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1 Q And prior to that time, how were you employed? 1 Russell and Hays, alittle bit on the public
2 A | wasthechief of police. 2 wholesale district -- water wholesale district
3 Q AttheCity of Russell? 3 that the Citieshad. Do you recall that
4 A IntheCity of Russell. 4 testimony?
5 Q Anddo you recall how long you were employed 5 A Yes
6 there? 6 Q Andin listening to that testimony, was there
7 A From 1997 until 2012. 7 anything there that -- that you found that you
8 Q Okay. Sodidyou moveto Russell in 19977 8 might disagree with?
9 A Yes 9 A No.
10 Q Andjust briefly summarize what you had done 10 Q Okay. You might speak up alittle bit still.
11 prior to that time. 11 Okay. So with that, we're probably going -- I'm
12 A | wasintheUnited States Army for eight years, 12 not going to spend alot of time on the things
13 and then beforethat | wasin collegefor a 13 that he talked about but we will some, and one
14 while and then worked on a ranch. 14 of thoseis, you know, this -- the reason we're
15 Q During your timein the Army were you deployed? 15 here iswater and the water availability to the
16 A Yes. 16 City of Russell and to the City of Hays.
17 Q And where were you deployed? 17 Mr. Dougherty had testified in detail on at
18 A In 1990 and '91 for Desert Storm and Desert 18 least three sources that Russell has that are
19 Shield -- in 1990 and 1991 | wasin Desert Storm 19 somewhat in common with Hays, and that would be
20 and then in 1995 in Operation Enduring Democracy |20 Cedar Bluff?
21 in Haiti asa United Nationsinternational 21 A Uh-huh.
22 police monitor. 22 Q Andcanyou just for the record briefly describe
23 Q Andwhat isyour educationa background? 23 what Russell'srights there are?
24 A | haveaundergraduate degreein leader ship at 24 A Wehave 2,000 acr e-feet of water --
25 Fort Hays State University and currently 25 2700 acr e-feet of storage but up to
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pursuing a master'sin organizational
leader ship.

At Fort Hays?

Yes.

Do you have family?

Yes.

And what family do you have?

I'vebeen married for, better get thisright,
33years, | havethree daughters, two of them
aremarried, and | have five grandchildren and
oneon theway.

Okay. And your daughters, where do they live?

In the City of Russell.

Okay. You've had an opportunity here to listen
to testimony over the last couple days; is that
correct?

Yes.

And alarge part of that was the testimony of
Toby Dougherty --

Correct.

-- the city manager of Hays?

Yes.

Okay. During that testimony, he provided alot
of historical information regarding droughts,
studies, joint activities between the Cities of
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2,000 acre-feet a year that we can ask to be
released from Cedar Bluff.

And when you say released from Cedar Bluff, that
meansit's just naturally released into the
riverbed --

Correct.

-- correct? Do you know approximately how far
that is from the dam to Russell's wellfield in
the Smoky?

Not off thetop of my head.

Okay. It'ssome distance, isit not?

Yes.

And as Mr. Dougherty testified, that water, if
it wereto get to the Russell wellfield, which
isin Pfeifer?

Yes.

In the area of Pfeifer -- what we refer to as
Pfeifer would have to first go through the Hays
wellfield?

Correct.

Now, isthat water something that's always
available for release?

No.

Can you tell uswhat your understanding is with
respect to that?
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1 A There'samonthly accounting based on the 1 PRESIDING OFFICER: You may.
2 available water in Cedar Bluff, and thereare 2 BY MR.COLE:
3 prioritiesfor who can usethe water and when. 3 Q I thought my eyesight was better. So we're
4 And in times of drought, that number isreduced 4 looking at Cities Exhibit 2619, are you
5 proportionately by those water rights, so we 5 familiar with that?
6 don't always have 2,000 acr e-feet of water 6 A Yes
7 available. 7 Q Canyoudescribe-- | don't know if you folks
8 Q Andactually if there's not precipitation or 8 can see that, can you describe what that
9 rain, isthere areduction on -- just by shear 9 depicts?
10 evaporation? 10 A It'stherural water transmission linesthat
11 A Correct. 11 runsfrom the Pfeifer wellfield in the lower
12 Q Do you know how many times Russell has called 12 left-hand corner up to the City of Russell in
13 for arelease of the water? 13 the upper right-hand corner, and about
14 A Sincel'vebeen thereat least twice. 14 two-thirds of the way along the yellow line as
15 Q And do you know whether that was a rather 15 you're moving from left to right isthe Big
16 controversial matter with respect to the people 16 Creek intake.
17 that use the lake and live in that area? 17 Q Now, co-counsel is more technologically advanced
18 A Yes. 18 than |, so | will just go here and show -- down
19 Q Thetestimony from Mr. Dougherty was that by and 19 here, is this the Pfeifer area?
20 large, while Russell may own that right, it 20 A Yes, that'sthe Pfeifer wellfield.
21 effectively can't benefit from that. Would that 21 Q Okay. And there'sred dots here that show the
22 be afair characterization of his testimony? 22 wellsin Pfeifer?
23 A Yes. 23 A Correct.
24 Q Anddo you agree with that? 24 Q And those are collection wells?
25 A Yes. 25 A wdl --
Page 471 Page 473
1 Q Giventhat, doesthat play into Russell's 1 Q You'vegot -- they're agroup of wellsthat
2 stewardship of thiswater right in the sense 2 collect --
3 that it doesn't just useit or waste it? 3 A Yes
4 A Correct. Wedon't just releaseit every year 4 Q Andthenwe have atransmission line, whichis
5 when we have an opportunity because it would be 5 depicted in yellow?
6 wasteful, the City of Russell wellfield would 6 A Yes
7 not benefit from it unlessthe conditionswere 7 Q Anditsaysit'san 18-inchline?
8 just right. 8 A Yes
9 Q Andisthat the approach that generally the City 9 Q Okay. And that line as depicted in the exhibit
10 of Russell takesin managing all of its water 10 showsthat it goes all the way from Pfeifer to
11 resources? 11 the City of Russell?
12 A Yes. 12 A Correct.
13 Q R9 Ranch, do you have any reason to believe that 13 Q Doyouknow how far that is?
14 would be any different? 14 A 23 milesof pipeline.
15 A No. 15 Q And then the second source aong hereis Big
16 Q Another common water source with the City of 16 Creek?
17 HaysisBig Creek? 17 A Correct.
18 A Yes. 18 Q And it shows here Big Creek pump station?
19 Q Okay. 19 A Yes.
20 MR. COLE: And, actualy, Your 20 Q Andthen again, | think it showsthe green line
21 Honor, I'm going to go get a couple 21 from Big Creek into the City of Russell?
22 exhibits here, if | may. 22 A Correct.
23 PRESIDING OFFICER: All right. 23 Q Sofrom Big Creek, while those lines come almost
24 MR. COLE: May | approach with the 24 together, they're actually separate linesinto
25 exhibits, Y our Honor? 25 town?
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1 A Correct. 1 asurface water right, I'm assuming that it
2 Q Isthereareason for that or do you know? 2 doesn't get clear down to the bottom of the
3 A Yes, wehavetwo water treatment plants, one of 3 river?

4 thoseisan EDR plant, or electrodialysis 4 A No, it doesnot.
5 reversal, and it can only treat groundwater, not 5 Q Do you know approximately how high it is off the
6 surface water, so we cannot mix thosein one 6 bottom of the river?
7 transmission line. 7 A Not how high but at thislevel of Big Creek, we
8 Q Sothe pipeline from the Smoky River, the longer 8 cannot usetheintake.
9 ling, that would go or can go to the EDR plant? 9 Q Sowhat'sbeing depicted here with that pool of
10 A Correct. 10 water at the low head dam, it's your testimony
11 Q And then the other line, Big Cedar -- 11 that at that point, that's not a usable source?
12 A Big-- Big Creek. 12 A Correct.
13 Q Or, excuse me, Big -- yeah, Big Creek, goesto, 13 Q Exhihit 806, please. Isthat the intake?
14 isit what we call plant A? 14 A Yes, on theleft istheintake structure.
15 A Yes, whichisawater softening plant. 15 Q Okay. And, again, what's depicted there, would
16 Q Okay. And thewater softening plant, can it 16 the City be able to produce that?
17 treat either water source? 17 A No.
18 A Yes. 18 Q Let'sgoto Exhibit 800. Areyou familiar with
19 Q Butthe EDR can treat only water from the Smoky? 19 this exhibit?
20 A Correct, only groundwater . 20 A Yes, that'swhat werefer to asthe Pfeifer
21 Q Only groundwater, okay. | do have some exhibits 21 wellfield, and that'sthe Smoky Hill River. And
22 now, 805. Jon, thisis-- I'm going to show you 22 if you look off in the distance, you can seea
23 Cities Exhibit 805, are you familiar with that? 23 whiteline; that isactually the bridge that we
24 A Yes. 24 cross coming from Pfeifer -- correction, from
25 Q Did you takethat photograph? 25 Victoriainto Pfeifer.

Page 475 Page 477
1A Yes 1 Q Thismight have come up during Mr. Dougherty's
2 Q Canyoutel -- canyou tell uswhat that is, 2 testimony and he may have testified that --

3 what that depicts? 3 yeah, this photograph or exhibit may have come
4 Werefer to that asthelow head dam, which is 4 up during Mr. Dougherty's testimony.
5 tothe north of our intake, and we also use it 5 A Okay.
6 to crossthe creek to get to the pump house. 6 Q Andit may have been indicated that this was --
7 Q Andthat'sinBig Creek? 7 | don't think he was sure where it was at, but
8 A Correct. 8 it was around their wellfield in Schoenchen?
9 Q Sothat would bein the location that's closest 9 A No, that photograph isat our wellfield at
10 to the City of Russell? 10 Pfeifer, | took the photograph.
11 A Yes. 11 Q | understand that. How far isthat from
12 Q Andyou said it'sthelow head dam, can you 12 Schoenchen?
13 tell -- what purpose does that serve? 13 A Oh, I'd haveto guess, probably 9, 10 miles.
14 A Toimpound water or keep it there so we can use 14 Q Yeah, and the conditions, though, or the way the
15 Big Creek longer. 15 river appears, isit similar al along that
16 Q Okay. Thisisasurfaceright, correct? 16 riverbed?
17 A Correct. 17 A Yes.
18 Q Andhow is-- how isthat collected so it can be 18 Q | forgot to ask you back on our other exhibits
19 used? 19 in Big Creek, do you know when those photographs
20 A Ther€'sanintakeon the other side of thedam 20 were taken?
21 asyou'relooking at the photograph to the left 21 A InBigCreek, | believel took thosein June of
22 that will capturethewater and then goesto a 22 2015.
23 pump house which pumpsit to Russell through the |23 Q Okay. When was thistaken?
24 pipeline. 24 A Thiswould have been taken in October of 2012.
25 Q Okay. And that intake, do you know, sinceit's 25 Q Okay. And Exhibit 801. And canyoutell us
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1 what thisis? 1 A I'dsay 10 miles.
2 A Same-- sameareabut I'm about 100 to 150 yards 2 Q Now, there has already been, excuse me, some
3 farther to the west from wherel was previously 3 testimony on the reliability of these two river
4 standing when | took the other photograph. 4 sources?
5 Q Okay. Taken the same day? 5 A Yes
6 A Yes 6 Q Your -- the City of Russell's production is
7 Q Isthereany -- or do you recal, isthere any 7 similar to the City of Haysin the Smoky River
8 moisture at all, a pooling of water at all in 8 in the sense that it's groundwater, correct?
9 that riverbed at thistime? 9 A Correct.
10 A Not that | recall, no. 10 Q Butit differsfrom the City of Haysin Big
11 Q Andthiswasin2012? 11 Creek?
12 A For the--yes. 12 A Correct.
13 Q Andif welook at Cities' Exhibit 2679, you'll 13 Q And how doesthat differ?
14 notice there that there is a spikein that time 14 A Weusesurfacewater.
15 period? 15 Q Andtheir'sisgroundwater?
16 A Yes. 16 A | believe so.
17 Q Reflecting adrought? 17 Q Andthen asthingsgo, if someone were to lose
18 A Correct. 18 production from that source, what would first be
19 Q Exhibit 802, please. And, again, what doesthis 19 lost, production from surface water or
20 exhibit depict? 20 groundwater?
21 A Thisisof the Smoky Hill River, but | am 21 A Thesurfacewater.
22 standing on a bridge at U.S. 183 near thetown 22 Q And, again, not to be overly repetitive of what
23 of Schoenchen near Hays wellfield; their 23 we've heard before, but Mr. Dougherty testified
24 wellfield isright in that area, but 1'm looking 24 that both of these sources can be unreliable at
25 towardsthe east towards our wellfield at 25 times, particularly in times of drought?
Page 479 Page 481
1 Pfeifer. 1 A Correct.
2 Q Okay. When was that photograph taken? 2 Q Andthey also -- the City of Hays submitted
3 A | believethat onewastaken in February of 3 testimony on the various periods of drought and
4 2013. 4 the effects it had on those water sources?
5 Q 803. Areyou familiar with this photograph? 5 A Yes
6 A Yes, it lookslikethesamearea, but I'm 6 Q City of Russell would be similar, would it not?
7 looking at the other direction. 7 A Yes, with the exception of Big Creek, it dries
8 Q Okay. And did you take that photograph? 8 up much quicker.
9 A Yes 9 Q Inaddition to drought as being a threat to the
10 Q Do you recall when? 10 Big Creek source, are there other threats to
11 A It would have been the same asthe other, would 11 that source?
12 have been February of 2013. 12 A Contamination.
13 Q Okay. Andisthat looking toward the Hays 13 Q Andwhy isthat?
14 wellfield? 14 A It'sopen, there'sno protection along the Big
15 A Yeah, that'd belooking towar dsthe west. 15 Creek, asfar asl've been all theway to Cedar
16 Q Andthen| think thelastis804. Isthistill 16 Bluff. Soyou have cattle, we've had algae
17 the Smoky -- or, excuse me. Y es, the Smoky 17 bloomsthat have happened, and luckily just down
18 River? 18 from our intake an oil well lead line broke and
19 A Yes 19 leaked into there.
20 Q Andwhat isthis? 20 Q Andso--and oil production, it's-- it'sabig
21 A That'd bedirectly south of the City of Ellis. 21 businessin Russell County?
22 Q Andwhereisthe City of Ellisin relation to 22 A Yes.
23 Hays? 23 Q It's--1 think we heard testimony that it's the
24 A It'stothewest of Hays. 24 largest oil producing -- Ellis County isthe
25 Q Do you know approximately how far? 25 largest producing county in the state?
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1A Yes 1 unableto useit. And then the Smoky Hill

2 Q Andthereisproduction al along the Smoky 2 wellfield or the Pfeifer wellfield is

3 River, isthere not? 3 susceptible to drought wher e the wells do not

4 A Yes 4 recharge as quickly during a drought asthey do

5 Q Sowhen you talk about athreat of contamination 5 during anormal time of precipitation.

6 from that industry, in what way would it be a 6 Q SotheCity of Russdl, as previously has been

7 threat, what is the threat? 7 testified to, purchased an interest in the R9

8 A If therewas contamination from an oil well or a 8 Ranch some years ago?

9 saltwater disposal well, we would not be ableto 9 A Yes
10 usethe water, we couldn't treat it. 10 Q Anditisowned jointly with the City of Hays?

11 Q Okay. Hasthat happened to date? 11 A Yes.
12 A No. 12 Q Do you know whether the City's plans at the time
13 Q You had indicated just amoment ago, though, 13 of purchase and continue to date isto use that
14 that there was a close call? 14 as awater source for the City?
15 A Yes. 15 A Yes.
16 Q Can you describe for the record what that was? 16 Q Andispart of the reason for that or the reason
17 A Just on the opposite side of that low head dam 17 for that because our existing water sources are
18 that you -- was one of the exhibits, therewasa 18 not as reliable as we need?
19 lead line from a -- an oil well that broke and 19 A Correct.
20 was leaking into Big Creek. 20 Q You -- or recently, actually, the City of
21 Q Okay. And it went downstream? 21 Russell experienced some stress and concerns
22 A Yes. 22 with respect to its water source because one of
23 Q Andwhileby and large Hays has been a good 23 its plants was being worked on; is that correct?
24 neighbor, there is always the threat that 24 A Correct.
25 something could happen there that could 25 Q Canyoutdl -- tell us, just summarize what
Page 483 Page 485

1 contaminate this source? 1 happened. First of all, when did this happen?

2 A Correct. 2 A Well, wewereunableto usethe plant, |

3 Q And that has happened on at least one occasion, 3 believe, beginning September of 2022 because of

4 hasit not? 4 the rehabilitation project, it had to be taken

5A Yes 5 out of service.

6 Q Canyoutell mejust briefly what that was? 6 Q Which plant isthat?

7 A Dischargefrom, | believe, their wastewater 7 A That'sthewater softening plant.

8 facility of high ammoniainto the Big Creek, 8 Q Okay.

9 which madeit unusable until that was cleared 9 A TheEDR plant or plant B isnot abletotreat
10 up. 10 Big Creek. Soduringthetimewhen the water
11 Q Wasthere aperiod of time when that source for 11 softening plant was down and we were unableto
12 Russell, you said unusable, did we -- had we 12 use Big Creek, werelied solely on the Pfeifer
13 been producing that source at the time? 13 wellfield and the EDR plant. And thenin
14 A 1 don't recall. 14 January, the operatorsnoticed an issue with the
15 Q Do you recall how long aperiod of time it was 15 quality of Big Creek water and conferred with
16 we could not use it? 16 KDHE and we had an algae bloom in January.
17 A It was several weeks. 17 Q Do you know what kind of an algae bloom that
18 Q Do you consider these sources as being viable, 18 was?

19 reliable long-term water sources for the City of 19 A No, we sent numerous samplesinto KDHE and
20 Russell? 20 separate labsjust to determinethat it was not
21 A No. 21 a harmful algae bloom or blue-green algae, but
22 Q Andwhy isthat? 22 we still had to, regardless, take down the plant
23 A BigCreek isunreliable because of either 23 again, completely clean everything, the media,
24 drought whereit driesup and aren't ableto use 24 and we wer e not authorized to use Big Creek
25 it or because of contamination wherewe're also 25 until KDHE gave permission. That wasin May.
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1 So for six months, from September of '22 until 1 A January.
2 May of '23, during that time frame we were able 2 Q During thetime that generally you would be
3 to use Big Creek for about two weeks and 3 producing Big Creek?
4 two days. 4 A Correct.
5 Q Okay. Isthat unusual to have an algae bloom at 5 Q Soyou were required to go to the Smoky?
6 that time of the year? 6 A Correct.
7 A Yes 7 Q Andthat was aperiod of time of some five
8 Q Hasit--to your knowledge, had it ever 8 months that ordinarily you would have used Big
9 happened before? 9 Creek?
10 A We'vehad algae blooms before but only in the 10 A Yes.
11 summer, never in thewinter, to my knowledge. 11 Q What challenge did that create?
12 Q Andwhat isthe significance in using the City 12 A Just using our wellfield, trying to meet demand,
13 of Russell's water sources efficiently to 13 also not having plant A available because of the
14 production during the fall and winter months? 14 cleaning that was necessary because of the
15 A Weéll, weuseBig Creek as often aswe can to 15 algae, and therewas a period therethat the EDR
16 limit the use of the wells, but we haveto 16 plant went down, that we had to shut down our
17 manage those based on whether we'rein drought 17 industrial customers, and it wasa critical
18 or not. We have 820 acre-feet of water rights 18 24 hoursuntil we could get it back up.
19 at Pfeifer, and then in, | believein 2013 or 19 Q When you say shut down, do you mean completely
20 '14, we are leasing a well, so we have 20 shut down?
21 862 acre-feet of water rights. But that alone 21 A Turn off thewater, yes.
22 isnot enough to meet our current demands, sowe |22 Q And did they cooperate with that?
23 haveto use both -- manage them so we can have 23 A Yes, they always have, yeah. We-- during this
24 enough water. 24 period that we were unableto use Big Creek and
25 Q Andyou typicaly usethe Big Creek supply when 25 wererelying solely on our wellfield, we asked
Page 487 Page 489
1 it's obviously flowing? 1 our industrial customersto limit their
2 A Correct. 2 consumption to no mor e than 400,000 gallons a
3 Q 'Causethat'stheonly timeit's available? 3 day, which they did voluntarily, which helped us
4 A Correct. 4 significantly.
5 Q AnNd, historicaly, if thereis aissue with 5 Q Right. And the concern with the Smoky River is
6 being able to produce from Big Creek, that is 6 that you -- | mean, your rights there -- not
7 when? 7 only isthe water supply limited but the rights
8 A Usually from Mother's Day to Labor Day. If we 8 are limited, correct?
9 can get water past Mother's Day it'sa good 9 A Correct.
10 sign. 10 Q Asyou were producing there early in the year,
11 Q Okay. Sotherisk for the City's water 11 was there the chance that you may run out of
12 department is to try to use as much asit can 12 water rights at Smoky?
13 from Big Creek prior to Mother's Day because you 13 A Yeah, weprojected that we could run out as
14 may loseit -- 14 early as June, but with the industrial
15 A Correct. 15 customers' reduction, we projected we'd run out
16 Q -- after that? 16 of water rights by August.
17 A Wemay rely on thewellfield for theentire 17 Q By August?
18 summer when demand isthe highest. 18 A Yes.
19 Q Right. Andif you're using Big Creek, then you 19 Q Andwereyou ableto work through this problem?
20 can reserve the Smoky -- 20 A Wesubmitted term permitsto the Division of
21 A Correct. 21 Water Resourcesto transfer 500 acr e-feet of
22 Q --wdlfiedd? 22 water rightsfrom Big Creek to five wellson the
23 A Correct. 23 Smoky Hill River. Our intent, even though we
24 Q Sotheagae-- or sothe algae bloom occurred 24 applied for these five term permits, our intent
25 when? 25 isstill to use Big Creek asmuch aspossible,
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1 but if something wereto happen to Big Creek 1 growth. And atown of 44, 4500, when you get 30
2 whereit becomesunreliable, whether it driesup 2 peopleto movein, that's quite a bit. We're
3 or contamination, then we can -- we have that 3 getting a lot of young people move back, to the
4 buffer for 2023 to use Pfeifer. 4 point that housing isvery limited and rentals
5 Q Wasthereaperiod of timefor you as city 5 are-- there'sawait list.
6 manager that this caused a substantial amount of 6 Q Waiting list for rentals?
7 heartburn 'cause you weren't sure how you were 7 A Yes
8 going to cover -- 8 Q You hadindicated earlier that you have three
9 A Yes, yeah. 9 children, are they al adults?
10 Q --theproduction? 10 A Yes.
11 A Yes. Yeah, alot of planning, what can we do 11 Q Didthey move away?
12 and how can wedoit. 12 A No, they all livein Russell.
13 Q Sothisisjust one example of what can happen 13 Q And so far asyou know, are they wanting to
14 with your existing sources? 14 continue to make their home there?
15 A Yes. 15 A Yes.
16 Q If you had had accessto production from the 16 Q Hasthere been any local activitiesor action
17 R9 Ranch, would this have been a problem? 17 taken to try to address the housing issuesin
18 A No. 18 Russell?
19 Q Would you have had to ask the industries to 19 A Yes, there's-- the City wasworking with a
20 reduce their operations? 20 developer on a, trying to think, a 30-unit
21 A No, with the exception of the day that the plant 21 development which would bein the center part of
22 was down, but, no, we would not. 22 town. There'salsotherehabilitation of a
23 Q Kind of skipped ahead to our water sources 23 historic hotel downtown into seven loft style
24 because they are in common with Hays, but | want 24 apartments, and quite a few of the downtown
25 you to tell -- tell usalittle bit about 25 businesses have converted their upstairsinto
Page 491 Page 493
1 Russell and as far as the municipal utilities of 1 apartmentswhich are being rented out.
2 the City of Russell. 2 Q That'sarelatively new thing, isit not,
3 A Wehavea full-service municipality, the City 3 renovating all the uptown -- or downtown
4 owns and oper ates the electric utility, which 4 apartments?
5 includesthe city proper and 50 squar e miles. 5 A Yes when | first moved here, | remember having
6 We also oper ate a water utility, wastewater and 6 one apartment downtown on the second floor, and
7 sanitation. 7 ther €' squite a few now.
8 Q Andyour water utility, isthat a public water 8 Q AndI know we have -- and we'll have expert
9 supply system? 9 testimony on population trends and those types
10 A Yes. 10 of things, but you're the city manager of the
11 Q With -- do you know how many customersyou have? |11 City of Russell, what is -- what's your take on
12 A | think we have around 24 to 2500 customerswith |12 what's happening with the population in Russell?
13 meters, but customers, yeah. 13 A | thinkit's-- werestarting to see growth.
14 Q Do you know how many miles of lineisinvolved 14 Q Téell usabout some of the major employers or
15 in that? 15 industries that exist in Russell.
16 A Inthecity, we have 92 miles of distribution 16 A Wehavean industrial park that hasthree
17 line. 17 tenants, one of those is Purina, the other
18 Q TheCity, and | know we've already had some 18 one-- there'stwo, it's PureField I ngredients,
19 testimony and there's reports on file, but 19 which has a wheat gluten facility and then it's
20 what's your understanding as to the population 20 a separ ate facility, an ethanol facility.
21 of the City of Russell? 21 Q Okay. Andwell get back to that, but you do
22 A What I've seen in thelast couple of yearsis 22 have thisindustrial complex, what elseisit
23 we're actually having an influx of young people 23 that's the economic engine for Russell or
24 who used to live in Russell who are moving back, 24 Russell County?
25 so | think we're actually seeing a population 25 A Theoil industry, thefolksthat support the oil
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1 industry, and then agriculture. 1 that occurswhen the, it's called an EDR
2 Q Farming and ranching? 2 blow-down but when the membranes ar e backwashed
3 A Yes 3 during the process.
4 Q Andtheail industry would be not only new 4 Q AndI know we're along way from this, but isit
5 exploration drilling but then alot of service 5 your understanding that if the transfer is
6 companies servicing existing wells? 6 approved and that R9 Ranch water reaches the
7 A Correct. 7 City of Russell that the EDR plant can treat
8 Q Thelargest -- larger employers within the 8 that?
9 county would be? 9 A Yes
10 A PureFidd Ingredients, Russell Regional 10 Q ThisisCities Exhibit 2653, are you familiar
11 Hospital, and probably Russell County. 11 with this?
12 Q Okay. School district? 12 A Yes, it'sthewater conservation plan for the
13 A Yes. 13 City.
14 Q Okay. How many employees does the City of 14 Q Anddidyou participate in helping draft this?
15 Russell have? 15 A Yes
16 A 85full-timeemployees. 16 Q It'sdated November 15, 2022?
17 Q | wanttojust briefly talk about the City's 17 A Correct.
18 municipal water system, and you told us that 18 Q Do you know whether there were conservation
19 there's two plants? 19 plans on file prior to this?
20 A Yes. 20 A Yes. Weupdateit every year. | should say we
21 Q Thewater softener plant, was that the original 21 review it every year, and if thereare any
22 plant? 22 changes, we takeit to the governing body for
23 A Yes, built in 1938. 23 their approval.
24 Q Andit can -- it can process both groundwater 24 Q Okay. Andisthat conservation plan filed
25 and surface water? 25 somewhere?
Page 495 Page 497
1 A Correct. 1 A Yes, wesent a copy of the conservation plan and
2 Q AndthenthereisaEDR plant? 2 the water conservation ordinanceto DWR in 2015
3 A Yes 3 for their approval, and they subsequently
4 Q Andwhenwasthat built? 4 approved it to -- it does meet the 2007
5 A | believe 2004 or '6. 5 guidelines put out by DWR for a conservation
6 Q Okay. 6 plan.
7 A | believe 2006. 7 Q Asyou update that plan, do you -- do you
8 Q That would have been before you were city 8 forward those on to the department as well?
9 manager? 9 A If there'sany significant changes, yes, we do.
10 A Yes. 10 For example, we changed from four water stages
11 Q Andwhat's-- canyoutell usjust briefly what 11 tothreewater stages, so we submitted the plan
12 type of a system that is? 12 back to DWR for their approval. But if we make
13 A It usesmembranesand electricity to removethe 13 achange, let's say, our education activities,
14 minerals and contaminants from the water. 14 if we'vemet atarget goal, if we changethat,
15 Because it has so many membranes, it cannot take |15 we do not.
16 the surface water because of the total dissolved 16 Q Andisyour understanding that you'rein
17 solidswould just block it up. 17 compliance with any requirements with respect to
18 Q Okay. Oneof the, | don't know that it'sa 18 the conservation plan?
19 disadvantage, but one of the characteristics of 19 A Yes.
20 an EDR plant isthat it does have awaste stream 20 Q Okay. And thisplan has been in effect for
21 to it that's probably more substantial than the 21 severa years?
22 other plant? 22 A Oh, yes, yeah.
23 A Correct. 23 Q Let'sgoto Exhibit 71. That's not what I'm
24 Q Do you know what that isor ... 24 looking for. Well, | believein our exhibits we
25 A Anywherebetween 15 and 20 percent and most of |25 will have copies of our ordinances and code with
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1 respect to your rate schedules? 1 Q Andwell probably talk alittle more about
2 A Yes 2 this, but at this point do you have anything to
3 Q Okay. Andinreview -- did you review those 3 add as far as those types of conservation
4 herein the last day or so? 4 measures that were taken?
5 A Yes 5 A They'vejust been -- for many years, the
6 Q Okay. Andfrom thosethat arefiled, do you 6 residents of Russell have had mandatory
7 recall whether that was the most recent copy of 7 conservation measures that they've been subject
8 our rate schedule? 8 to, and | can relateto Mr. Wagner'stestimony
9 A Theonethat wasfiled with the applicationswas 9 that -- having rain barrelsat my house, two of
10 from 2014. We've updated the rate schedule for 10 them, trying to keep a tree alive; and the house
11 water in 2021. 11 we currently livein, welost threetrees,
12 Q Okay. Andtherate schedule, doesit -- there 12 full-grown trees because we weren't able to
13 we go. Oh, okay. So thisisaportion of our 13 water them enough.
14 city code that deals with the water utility, 14 And | think the -- theonethat | noticeis
15 right? 15 that in times of drought and when those
16 A Correct. 16 mandatory restrictionsarein placethat the --
17 Q And then if we can scroll down more, there will 17 the mood of the community changes, it'sallittle
18 be some rate schedules. There we go. 18 bit angry because -- they under stand
19 Can you just summarize for the record what 19 conservation, they've lived that for aslong as
20 those rate schedules do? 20 they'velived there, but when you tell them they
21 A Wehaverate schedulesfor residential, 21 just can't usewater at all or they can't wash
22 commercial, and industrial customers. For 22 their vehicle, even on their own driveway or --
23 residential and commercial customers, they have 23 they start to get alittleangry. They
24 acustomer charge, and then they are charged 24 under stand but they ...
25 mor e as they consume morewater. So for 25 Q During times of drought, '12, '14, whatever it
Page 499 Page 501
1 residential customers, you pay oneratefor zero 1 was that's been testified before, has the city
2 to 3,000 gallons, then a higher rate for 3,001 2 council actualy required a vote to be taken on
3 to 5,000 gallons, again a higher rate from 5,001 3 whether to fill the municipal city pool inthe
4 to 10,000, and then an even higher rate for 4 summer?
5 greater than 10,000. 5 A Yes Yes wedidn't know ascity staff until
6 Q And then isthere separate rates for commercial 6 the last moment whether or not we'd be allowed
7 and industry? 7 to because of water issues.
8 A Correct. 8 Q Whilewere here at rate structures, there's one
9 Q And over time have those rates increased? 9 thing that did come to mind, has the City ever
10 A Yes. Themost recent ordinance that wasadopted |10 used an emergency rate during the critical water
11 in 2021 set new rates, then it had -- therates 11 time?
12 wer e adjusted in that ordinancefor '22 and '23, 12 A Yeah,in 2006 -- our code allows for emergency
13 and then every year after -- beginningin '24, 13 water rates. 2006, the council did implement
14 the chargefor water per 100 gallons will 14 that, and what that meant for customers, for
15 increase by 2 percent. 15 residential customersisthat if you exceeded
16 Q Andisthat for all customers? 16 your water usage during that time -- they took
17 A For all customers. 17 the aver age of what you used in December,
18 Q Okay. And therate structure that's been 18 January, and February, and if you exceeded it
19 adopted by our city council and implemented, is 19 during that time frame, you paid a 100 per cent
20 it your opinion that it promotes conservation? 20 surcharge.
21 A Yes, it does. 21 Q Did that get some pushback?
22 Q You heard Mr. Wagner testify asto some of the 22 A Oh, yeah, yeah, got alot of pushback.
23 conservation efforts made by the citizens of 23 Q Doescity staff, has it undertaken some efforts
24 Russell? 24 to promote conservation?
25 A Uh-huh. 25 A Yes. Theparksand our golf coursearewatered
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1 with effluent from our wastewater system. We 1 invest in an AM1 system for water metersjust
2 also load a water tank up with effluent and use 2 for that case, to reducelost water.
3 it totrickleto treeson the city right-of-way 3 Q Onaverage, do you know approximately how many
4 totry to keep those alive, especially on Main 4 callsthe clerk's office will make to customers
5 Street, sothey've donealoat. 5 amonth?
6 Q Okay. Isthere-- we've heard about the City of 6 A On average, they make 150 callsa month to
7 Hays' programs on low-flow showerheads, does the 7 customers.
8 City of Russell have any programs like that? 8 MR. COLE: I've been handed a note
9 A Yes, weborrowed from the City of Haysand give 9 that saysit's 5:00, | don't know if you
10 away low-flow shower headsto customers. Wealso |10 want to -- us to continue or -- | know your
11 will give arebateto customerswho replace an 11 question is probably how long do | got? |
12 old water hog toilet with onethat usesa 12 don't -- | have some more, | would say I'm
13 Water Sense label, which used to be 1.6 gallons a 13 about half through.
14 flush but isnow 1.28 gallons a flush. But we 14 PRESIDING OFFICER: Okay. Well, we
15 will give them a $50 rebate to encourage them to 15 can go ahead and go off the record, we
16 change. 16 don't need to have al of this transcribed
17 Q Hasthere been anything at city hall that you've 17 here.
18 doneto try to conserve water? 18 (Thereupon, a recess was taken;
19 A Asfar astheusage at city hall, no, but wedo 19 whereupon, the following was had.)
20 have a policy where during the billing system 20 PRESIDING OFFICER: All right. 1
21 when the metersareread, thebilling clerk and 21 think we have everybody back here, so we
22 the city clerk go through every bill and will 22 can go ahead and go back on the record,
23 look for any abnormal usage, and if they find 23 well let Mr. Cole continue with his
24 any abnormal usage, they will call that customer 24 questioning.
25 and say, hey, you know, you used X amount when 25 MR. COLE: Thank you.
Page 503 Page 505
1 you normally usethisand there might be a 1 BY MR.COLE:
2 problem. And we have discovered quite a few 2 Q | wantto pull up Cities Exhibit 1-54. And,
3 leaking toilets or water lines. Our system also 3 Jon, are you familiar with this, it saysit'sa
4 will alarm if awater meter haswater running 4 water supply study?
5 through it for seven continuous days. 5 A Yes, can you tell methedate?
6 Q You say your system will alarm, what system is 6 Q ItisDecember of 2014.
7 that? 7 A Yes
8 A Wehavean automated meter reading system, sowe | 8 Q And wereyou city manager at that time?
9 don't have to have a meter reader go out and 9 A Yes
10 read each meter. It comesin by signal and 10 Q Okay. Andthis, actually this-- this water
11 15-minute increments we'r e getting updates on 11 supply report was referenced in the intervenor's
12 what that is. And if you have the two net 12 tria brief, | believe; isthat correct?
13 system up, which the billing clerk does, also 13 A Correct.
14 the cashier and thecity clerk, you'll seea 14 Q Yeah. Well, | just want to go through it a
15 flashing red alarm, and that could be aleak 15 little bit. Do you recall what the purpose of
16 alarm, which istheonel just explained, it 16 this study was?
17 could betied to our electrical utility or it 17 A Toreview water source optionsfor the City.
18 can actually be a theft or tamper alarm. 18 Q Okay. Andif we go to page 1 of the report. |
19 Q Werethese programs put in placein the last few 19 don't know if you can see that, but it lists
20 years? 20 eight different items. Therewe go. Canyou
21 A Yes. 21 seethat?
22 Q Werethey, in part, in response to the droughts 22 A Yeah.
23 that the City has went through? 23 Q Okay. Andisit your understanding that this
24 A Yes. Wehad AMI for our electric utility for 24 study reviewed those different projects?
25 quiteafew years. Thecity council decided to 25 A Correct.
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Okay. And with the -- with the exception of one
that it noted, this number 3, the Saline River
aluvia water and desalination project, the
other seven, are you familiar with those?

Yes.

And are those projects that had been undertaken
in previous years?

Y es, with the exception of 7 and 8, and those
wer e projectsthat were brought forth by alocal

Page 508

1 A TheSalineRiver alluvial water and

2 desalination.

3 Q Okay. Sothisreport wasdonein 20147

4 A Correct.

Q And haveyou reviewed that report as relates to
that project?

A Yes

Q Okay. Andwhat generally was the suggested
project there?

10 resident. 10 A Tobuild awellfield along the Saline River
11 Q Okay. And thisreport summarized, isit your 11 alluvial. They used sometest well data from
12 understanding this report summarized these 12 2006 --
13 various aternatives and options? 13 Q When you say they used, that would be Bartlett &
14 A Yes 14 West?
15 Q Okay. Areyou ableto go through there by line 15 A Bartlett & West. Wereceived sometest well
16 item and tell us, you know, what your take was 16 data from U.S. Energy Partners, which wasthe
17 on each of those projects? 17 name of PureField at that time. They had
18 A 1land2aretheuseof the Cedar Bluff 18 drilled test wellsin 2006 dueto a lack of
19 Reservoir, the differenceisiswhere the water 19 water and us not being ableto supply what they
20 would betransferred to. The Cedar Bluff is 20 needed.
21 determined not to be areliable sour ce because 21 Q Sothey went out trying to find water on their
22 it'snot drought proof, hasalot of 22 own?
23 evaporation, so at times of drought and lack of 23 A Correct.
24 rain itslevelsdrop quickly. 24 Q Andthe Saline River, where doesit runin
25 Q And-- and actually Mr. Dougherty testified to 25 relation to the City of Russell?
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1 those also, did he not? 1 A It'snorth of thecity about 8 -- 8 to 10 miles,
2 A Yes 2 depending on whereyou'reat.
3 Q Andthen number 4 and 5? 3 Q Okay.
4 A The Smoky Hill River alluvial near Pfeifer 4 A Sothereport took well 10 from our Pfeifer
5 wellfield and the alluvial southeast of Russell, 5 wellfield and took itswater characteristicsand
6 the one southeast of Russell isa water quality 6 used that to compar e the 2006 U.S. Ener gy test
7 issue, and the, if | remember correctly, the 7 well reportsfrom the Saline River alluvial.
8 Smoky Hill River near the Pfeifer wellfield, | 8 Thereason they chose well 10 from the Pfeifer
9 believethat's closed to more appropriations. 9 wellfield isthat isthe well with the poor est
10 Q Okay. Okay. Andthen 6, 7, and 8? 10 water quality and the onethat the EDR plant
11 A Number 6 wasawellfield in the Big Creek 11 was -- the specs were drawn from.
12 alluvial. We have awater intake and thereis 12 But looking at the characteristics of the
13 regulations asto how close a well can beto 13 water, the water wasin wor se condition or worse
14 surface water, so that was deter mined not to be 14 shape, and then -- so we did not go with that.
15 aviable source. And then therewasa local 15 They did say that, in thereport, that we should
16 resident who proposed the City building a 16 be ableto get 1,075 acre-feet of water if we
17 reservoir to the northwest part of the city, it 17 found theright place and we could find
18 has some natural canyons, and then also to 18 sufficient quantity. But they did also say that
19 extend Fossil Lake, which issouth of the 19 that 1,075 acre-feet, if we could find it, would
20 interstate and south of the City. 20 most likely require desalination, which would
21 Q Andthisreport discarded all of those except 21 requirea class 1 injection well to dispose of
22 one, did it not? 22 the wastewater .
23 A Yes 23 They estimated that cost at $7.6 million,
24 Q Andtheonethat it said might have some 24 and theclass 1 injection well is-- there'd be
25 potential iswhich one? 25 no placein the City of Russell we could put one
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1 so we would have to put onewherever KDHE would | 1 usfor the next year because asthe drought
2 allow usto. And desalination, our EDR plant 2 continues, those wells on the alluvium don't
3 can takealot of solidsbut it'snot set up for 3 recharge as quickly.
4 desalination. Desalination ismorefor a RO 4 Q Sothe Smoky islimited to what your rights are
5 system. 5 there, and Big Creek, while you have alot of
6 Q Now, you did actualy follow up with some wells; 6 rights, it may or may not be producible --
7 isthat correct? 7 A Correct.
8 A Yes 8 Q --isthat correct?
9 Q Testwells? 9 A Yeah,it'sfrequently un -- frequently
10 A Sometest wells. In 2018, | believe, we went to 10 unreliable.
11 some areas along the Saline River, it was not 11 Q And together as combined, that equals how many
12 the areasthat wererecommended by Bartlett & 12 acre-feet ayear?
13 West but were some areasthat wererecommended |13 A 25, 2600 acr e-feet combined.
14 by RMA Engineering, a geologist that they had 14 Q And you can produce how much? Allowable, 18?
15 hired, and wedrilled sometest wells. Wewere 15 A Oh, themost we can -- the most we can divert
16 ableto find pockets of lar ge volumes of water, 16 from all sourcesis1,841.33 acre-feet a year.
17 but the chlorideswere 12 to 30,000, and where 17 Q And both Mr. Dougherty and you have testified
18 we could find good water, ther e was no quantity. 18 how both of these sources can be unreliable at
19 Q The numbers of chlorides don't mean too much to 19 times, correct?
20 me, but when you compare that to your well 12 20 A Yes. Yes
21 that you're able to treat, what's the comparison 21 Q Subject not only to drought but to other
22 there? 22 things --
23 A | believeit's 700s, which is still considered 23 A Correct.
24 to be brackish, anything above 400 is, but 24 Q --conditions? Asacity manager and in asense
25 anything above 7to 800 isjust -- it's 25 in charge of helping provide the City of Russell
Page 511 Page 513
1 terrible, terrible water. 1 with a secure water source, do you feel
2 Q Thiswaswhat? 2 obligated to find a-- sometype of a-- an
3 A Someof them were 12,000, 14,000, one was 3 additional or supplemental or redundant source
4 32,000. 4 for these -- these water sources because they
5 Q Sodidthat basically conclude that search as 5 are so unreliable?
6 well? 6 A Yes, becausethey'reunreliable and they're not
7 A Yes Yes 7 sufficient for our needs now.
8 Q What generaly isthe City of Russell's water 8 Q Okay. Andwhen you say they're not sufficient
9 rightsin the sense that we, you know, can 9 for our needs now, what do you mean by that?
10 produce so many acre-feet at our two sources? 10 A Wadll, if you look at that report, in 2004, we
11 A Wecan -- we have water rightsthat far exceed 11 used, | believeit says 1434 or 35 acre-feet of
12 what we can produce. On the Smoky Hill 12 water, and that was beforetherestrictions
13 wellfield, we can produce 820 acre-feet a year 13 started in 2006, that drought period. And then
14 with those wells combined. We also have the 14 therestrictionsthat we've been through since
15 well that we ar e leasing that adds an additional 15 then up until now, that dropped our water
16 61.99 acre-feet. And then we have 1767 16 consumption down to an average of 1,000, maybe
17 acre-feet of surface water rightson Big Creek. 17 1,050 acre-feet ayear. But when we're -- so if
18 That'swhat we have that we can use now. 18 wewerenot in restrictions because we have an
19 Q Asausableresource what can -- what can be 19 adequate sour ce of water, then we could provide
20 produced? 20 our customers-- not restrict our customersand
21 A Dependson Big Creek. Intimes of exceptional 21 they can use water to make suretheir trees
22 drought, we can count on the Pfeifer wellfield 22 don't die or we can allow our industrial
23 giving us about 820 acr e-feet, but if we took 23 customersto not berestricted.
24 all 820 acre-feet during an exceptional drought 24 Q Andwell getintothisalittle more later, but
25 from the Pfeifer wellfield, that's going to harm 25 actually you have a customer now that you've had
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1 to allow another water supply company comein to 1 months.
2 be able to support their business -- 2 Q And, again, it'stalking about some history of
3 A Correct. 3 the City, history of the water service, and
4 Q --isthat correct? 4 would you agree with that?
5A Yes 5A Yes
6 Q Andwhoisthat? 6 Q If wecouldgotopage8. It'sthethird --
7 A PureField Energy. 7 it'sright above the bold print there, that
8 Q Yeah. 8 is-- if you can read that first sentence of
9 A We--we'veallowed Post Rock Rural Water 9 that paragraph?
10 District to supply PureField with water, | 10 A No, | can't seeit.
11 believe they can supply them up to 11 Q Okay. Bedl rightif -- there we go.
12 200,000 gallons per day, and that helps us allow 12 A Becausethe purpose of thisstudy isto help
13 them to stay in business while we're still 13 identify a water source adequateto keep the
14 protecting what we do have. 14 City out of water conservation measures, the
15 Q Anddo you know at present whether, if need be, 15 focus needsto bein the peak year of water
16 whether Post Rock could supply any more than 16 consumption, which was 2004.
17 that? 17 Q Right, stop there. Okay. So what do you
18 A No, they could not. 18 understand from Bartlett & West's water supply
19 Q Okay. And areyou able to see that, Jon? 19 study that they were making through that
20 A Yes. 20 statement there?
21 Q Okay. Would you be able to read that first 21 A That yearsafter 2004 when the City customers
22 paragraph? 22 wer e highly restricted to their usethat you
23 A TheCity also faces another critical issue with 23 should not use that data to base future needs
24 their water supply. Even if thewater rights 24 because of the restrictionsthat were put in
25 werenot restricted by DWR, the City would 25 place. Sothey're suggesting that you usethe
Page 515 Page 517
1 struggle supplying water for an extended time 1 datapreall therestrictionsbeing put in
2 during hot summer months because of a lack of 2 place, which would be 2004.
3 water in theregion. TheBig Creek intake 3 Q Right. And from that, | think they reached a
4 typically haslittle water available becausethe 4 conclusion which ison page 10. Test you again
5 Big Creek frequently runsdry. The Pfeifer 5 if you can read that?
6 wellfield is capable of supplying the water 6 A Canyouzoom in just alittle bit more, please.
7 demand for a short duration but could be 7 Okay. Assumingthewater usagereturnstothe
8 permanently damaged if the demand increasestoo 8 average demand of 1.3 million gallons a day
9 much. 9 established in 2004 and assuming a linear growth
10 Q Sothat'stalking about your existing supply or 10 of 378,000 gallons every ten yearsfor 30 years,
11 summarizing some of the concerns? 11 the aver age day demand in 2045 would be
12 A Correct. 12 2.5 million gallonsa day. The 2.5 million
13 Q Would you agree with that? 13 gallons a day average water usage would produce
14 A Yes. 14 atotal annual water demand of 895 million
15 Q Okay. Andthen | think the second paragraph 15 gallonsayear, 2,748 acr e-feet.
16 talks about some restrictions, could you read 16 Q Let mestop you there. So the projection --
17 that? 17 there's been testimony earlier today about
18 A The City'sbeen ableto manage the two main 18 studies projecting future water use, future
19 water sour ces effectively, but they have also 19 water needs. Isthat what you understand this
20 been highly restricted over thelast 12 yearsas 20 report here is doing?
21 the City has endured several water war nings and 21 A Yes.
22 water emergencies. The ability to develop a new 22 Q And correct meif I'm wrong, what they're saying
23 water supply would increasethe City's 23 isif you've paid for a population and project a
24 capability of being ableto sustainably supply 24 future water need, and particularly if it'sa
25 all customerswith water even during the summer 25 population that has experienced water shortages
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1 with restrictions, with mandatory restrictions, 1 or water warnings?
2 that you should look to the year where there was 2 A Yes
3 none of those restrictions, which they have 3 Q Canyoutel mealittle bit about that, what
4 done? 4 are those different stages?
5 A Correct. 5 A A water watch isvoluntary conservation. It's
6 Q Whichthey're saying is 2004? 6 when we have hit 75 percent of our production
7 A Yes 7 capability or that the wells, a number of wells
8 Q Correct? 8 have reached a certain distance from the screen
9 A Yes 9 of thewell. The second --
10 Q And then they have a so within this report 10 Q Okay. Let me stop you there.
11 determined some type of a growing need, even 11 A Okay.
12 though, as| recall their study, they're showing 12 Q Sooneof thetriggersiswhen the wells, which
13 azero growth of population in the city? 13 would be the Smoky Hill River wells, right?
14 A Correct, they arenot using population asa 14 A Yes.
15 factor, they said zero growth. 15 Q Reachadtaticlevel?
16 Q Okay. And based on that, they're saying by 2045 16 A Yes.
17 that may be your need -- 17 Q Within a certain distance from the screens?
18 A Correct. 18 A Correct.
19 Q -- 2748 acre-feet? 19 Q And so static level iswhat?
20 A Correct. 20 A Staticleve isthewater level when it's not
21 Q Okay. They're aso suggesting what they call a 21 being pumped.
22 peaking factor of 1.5? 22 Q Okay.
23 A Yes 23 A When you're pumping the water, then you havethe
24 Q Do you know what that is? 24 drawdown level, and that's how far it'sbeing
25 A Fromreadingthat, they'rejust taking that 25 pulled down.
Page 519 Page 521
1 demand and multiplying it timesone and a half. 1 Q And the screen you referred to, what isthat?
2 Q Justto create some security? 2 A That'saprotective screen at the well that
3 A Correct. 3 keeps sand and gravel from entering up by the
4 Q Wevekind of talked around the edges on this -- 4 pump, but it also isat the bottom of the pump
5 or really directly but there's alittle more to 5 that if you get to that point, you'll be sucking
6 it, the -- you've testified as to the 6 air and you'll burn up your pump.
7 conservation measures that have been taken by 7 Q Soaspart of the water system's protocol, have
8 the citizens. The city council itself, in 8 you developed aplan that if the static levels
9 addition to passing that resolution that created 9 reach a certain measurement within the screens,
10 a-- an emergency water rate, has through the 10 then something happens?
11 years passed various resolutions, hasit not? 11 A Yes.
12 A Yes. 12 Q How often are these static levels measured?
13 Q AndI don't know that we'll pull them all up, 13 A Depending on what water statuswe'rein but a
14 but there are several of those resolutionsin 14 minimum of weekly.
15 the exhibits. 15 Q Okay. Andif it becomes more serious, how often
16 A Yes. 16 arethey --
17 Q Okay. And we, in preparing for this hearing, we 17 A It can beasfrequently asdaily.
18 also discovered that there are some that are not 18 Q Daily, okay. All right. So one of the triggers
19 in the exhibits -- 19 iswhen the static levels are getting
20 A Correct. 20 dangerously close to the screen?
21 Q --isthat correct? 21 A Yes
22 A Yes. 22 Q And my assumption isat that point you've
23 Q Okay. Canyoutell meby and large -- well, 23 depleted or you're about to deplete the resource
24 strike that. Y ou indicated that the City of 24 or cause some damage to the well?
25 Russell has varying stages of water conservation 25 A Correct.
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1 Q Sothat wasthe water warning. 1 Q Sothisonewould indicate that it was passed in
2 A Water watch. 2 2006 and it was the ninth resolution?
3 Q Okay. Tell me about the other stages. 3 A Correct.
4 A Thenext stageisawater warning, and that is 4 Q Now, our resolutions aren't all on water, we
5 90 percent of production capability for a 5 have al kinds of resolutions dealing with
6 specified period of time and the shorter 6 different subjects; isthat --
7 distance between the drawdown level and the 7 A Correct, yes.
8 well. 8 Q Thereason | was pointing this one out is this
9 Q Okay. And the next one? 9 is one of the earlier ones so if we can go down
10 A Then you have a water emergency, and that is 10 to the date of thisone. So thiswas back in
11 also when -- it has several benchmarks, one of 11 20067
12 those is 100 per cent production capability for a 12 A Yes.
13 specified amount of time and even closer to the 13 Q Okay. And, I'm sorry, Jami, back to the front
14 well screen or if Big Creek quitsrunning over 14 page now.
15 thelow head dam. 15 And down in the middle where those numbers,
16 Q Arethereprogressive restrictions placed on the 16 those are -- those are the restrictions, are
17 consumer? 17 they not?
18 A Yes. Instagel, which isthewater watch, 18 A Thosearethe mandatory restrictions.
19 those are voluntary conservation matters, 19 Q Okay. And when you say mandatory, isthere also
20 although we do have two mandatory conservation |20 a system set up to enforce these restrictions?
21 measur esin place year -round, which isyou 21 A Yes, thepolice department is advised of
22 cannot waste water regardless of what stance 22 violations, and their first isto educate them,
23 we'rein, and you can only water your yard 23 warn them, and then repeat offendersare cited.
24 between the hours of 10:00 a.m. and 7:00 -- you 24 Q And canyou go through and just generally
25 cannot water your yard between 10:00 a.m. and 25 summarize each of those items?
Page 523 Page 525
1 7:00 p.m. each day, that's year-round. 1 A Thefirst oneiswaste of water isprohibited.
2 Stage 2 during the water warning, the 2 Thisresolution isfrom 2006. Sincethen,
3 council hasthe option of imposing mandatory 3 number 1lisayear-round prohibition. Number 2
4 restrictions, and one of thoserestrictionsis 4 isthe outdoor watering of residential and
5 that industrial customerswill be limited to 5 public grounds, gardens, lawns, trees, shrubs,
6 85 percent of their normal usage. That isover 6 water gardens, plantsand playing fieldsis
7 afive-year period, so you take five yearsfor 7 prohibited except for one day each week and that
8 each month, averageit, and they can use only 8 ison your sanitation day. And you can only
9 85 percent of that. 9 water between 10:00 a.m. -- you can only water
10 Then in the water emergency, they are 10 before 10:00 a.m. or after 9:00 p.m.
11 restricted to 75 per cent of usage, and people 11 The-- we'renot allowed to water the
12 arenot allowed to use water outside, you can't 12 parks, the golf course, you can't fill or refill
13 wash your car, commercial businesses cannot 13 aresidential above-ground or below-ground pool.
14 spray down their parking lots, you can't fill 14 You can't wash motor vehicles, boats, trailers
15 private swimming pools. There'sawholelist of 15 on residential or public property. You can't
16 them that can be imposed. 16 wash a building or any other structure. And
17 Q Let'ssee let'spull up 2245. And what we have 17 then theindustrial and contractual customers
18 on the screen is Cities Exhibit 2245 which is 18 arereduced to 75 percent of their average
19 resolution 9-06. 19 monthly consumption.
20 A Uh-huh. 20 Q Explain alittle more how that works with the
21 Q Thenumbering system for the City of Russell's 21 industrial customers and who those industrial
22 resolutions, how is that done? 22 customers are.
23 A Thelast two numbersaretheyear, and thefirst 23 A Industrial customers, there'sthreeat the
24 two numbersarein theorder that they're 24 industrial park, and that is Purina and then
25 approved. 25 PureField's gluten and ethanol facility. So
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1 during 2006, we would take three years average 1 arereduced to 75 percent of their average
2 and -- of the preceding three years, take that 2 monthly consumption.
3 aver age of what they used, and then multiply 3 Q And, again, the City does the calculation and
4 that timesthe 75 percent, and that's all they 4 provides those numbers to the industries?
5 would be allowed to use for the month. 5 A Yes
6 Q Okay. 6 Q Andtheindustries are the ethanol plant?
7 MR. BULLER: Your Honor, the Zoom 7 A Ethanal plant and the wheat gluten plant.
8 appears to have crashed. 8 Purinaisalso an industry, but their water
9 PRESIDING OFFICER: Lookslike Zoom 9 consumption isvery minor.
10 isdtill up, just the camera here on this 10 Q Okay. Andwe haven't talked much about Purina,
11 oneis-- we can go off therecord. Sorry. 11 but what do they do?
12 (Discussion held off the record.) 12 A They makeanimal feed ingredients. They don't
13 PRESIDING OFFICER: All right. We 13 make the final product but theingredientsthat
14 can go back on the record now. 14 gointoit.
15 BY MR.COLE: 15 Q Butthey are part of that industrial complex out
16 Q Okay. And | think when we went off we were 16 there?
17 talking about some city resolutions restricting 17 A Correct.
18 water usage, and the next one | want to gotois 18 Q Andis-- when these arein effect, doesthe
19 Exhibit 2602. And, again, the resolution number 19 City have ameans by which to monitor that
20 would indicate what to you, Jon? 20 consumption?
21 A It wasthe 23rd resolution adopted in 2012. 21 A For theindustrial customers?
22 Q Okay. And theformat of these, at least at the 22 Q Yes
23 beginning, isjust a summary of prior 23 A Yes themetersare checked every day.
24 resolutions, isit not? 24 Q And by and large do you get compliance?
25 A Correct. 25 A Oh,yes.
Page 527 Page 529
1 Q Sowego down to the heart of the resolution and 1 Q Now, I think as| suggested earlier there are
2 let's see what that -- the significance of this. 2 severa resolutions in the record, and rather
3 Can you go through those restrictions? 3 than go through all of those, | would just note
4 A Again, thewaste of water isprohibited. The 4 the exhibit numbers as 2245, which | think we
5 outdoor watering of private/public groundsis 5 looked at, 2600, 2602, 2611, 2613, 2617, 2623,
6 prohibited. 6 2626, and 2650. In addition to those, as |
7 Q Okay. | wantto stop you asecond. That was 7 noted earlier, we discovered there were some
8 what Brad Wagner testified to earlier, was it 8 resolutions that were not included in the
9 not? 9 exhibit packet.
10 A Yes. 10 A Yes.
11 Q And that isacomplete prohibition? 11 Q And those generally covered the years 2006 and
12 A Yes 12 200772
13 Q There'sno exceptions? 13 A Yes.
14 A Noexception. Well, there's exception for 14 Q And2011?
15 commercial growersin the -- on their commercial 15 A Yes.
16 premises. 16 Q Okay. And those, should anyone want them to be
17 Q All right. And the next one? 17 produced, we would happily do so.
18 A Outdoor watering for filling or refilling 18 A Yes.
19 residential above- and below-ground swimming 19 Q Okay. Let'stalk about these industrial
20 poolsis prohibited. 20 customers. You've indicated that the Land
21 Q Okay. 21 O'Lakesisnot a-- or isthat Purina?
22 A Can't wash your vehicles, boats, or trailerson 22 A Purinaispart of Land O'Lakes, yeah.
23 residential or public property or the washing of 23 Q Okay. It'snot amajor user?
24 the exterior of the building or structureis 24 A Of water, no.
25 prohibited. And theindustrial customersagain 25 Q But theother plants do?
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1A Yes 1 Q All thewheat -- do you know how much wheat they
2 Q Do youknow -- so there are two separate 2 use?
3 plants -- 3 A 23 million bushelsayear.
4 A Yes 4 Q Okay. Now, isthat both wheat and grain used in
5 Q --isthat correct? 5 the ethanol plant?
6 A Correct. 6 A It'sinthewheat gluten facility.
7 Q Canyoutell usabout, alittle bit about what 7 Q Just the wheat gluten?
8 each of them produces? 8 A Yes
9 A Thewheat gluten facility takes wheat and 9 Q 23 million bushels?
10 producesinto wheat protein, referred to as 10 A Yes.
11 gluten. Then the starch that is-- starch 11 Q Where doesthat come from?
12 water, which isa by-product of that, is sent 12 A Accordingto PureField, all Kansas farmers.
13 over to the ethanal plant which usesit to 13 Q Any from Edwards County?
14 produce ethanol. 14 A They have a co-op that they purchase from there;
15 Q Okay. Let me stop you there. So the wheat 15 I don't know if it's an actual Edwards County
16 gluten plant, was that -- of these two plants, 16 farmer, but, yes, they purchase from the co-op.
17 was that the first plant that was built? 17 Q Isthewheat gluten plant, isit abig water
18 A Yes. 18 user?
19 Q Do you know when that was built? 19 A Of thetwo combined, it only uses 5 percent of
20 A 1994 20 thewater. The ethanol uses 95 percent.
21 Q Okay. And soittakesin wheat to be 21 Q Téll usabout the ethanol plant, when was it
22 processed -- 22 built?
23 A Yes. 23 A In 2006, | believe.
24 Q --isthat correct? 24 Q Andwhat doesit do?
25 A Yes. 25 A It produces ethanol, which isa grain alcohol,
Page 531 Page 533
1 Q Doyouknow if it processes any other grain? 1 it isused -- it'smixed with gasoline to
2 A I'msureit takesin milo, but | don't know what 2 improve -- | guessreduce the amount of gasoline
3 per centage of each. 3 that goesinto an automobile.
4 Q Okay. Andyou've described that it breaks down 4 Q Do you know where PureField sells most of its
5 the wheat gluten from the starch; isthat 5 ethanol ?
6 correct? 6 A Most of itsethanol issold in California
7 A Thestarchisaby-product of their wheat gluten 7 because thisfacility hasthe lowest carbon
8 process. 8 footprint for its ethanol product, which isin
9 Q Do you know what the wheat gluten is, do you 9 high demand on the West Coast.
10 know what that's used for? 10 Q Sotheethanol plant, you have indicated it must
11 A It'sused for food -- food products. 11 use approximately 95 percent of the demand from
12 Q Okay. 12 those --
13 A I'msurether€e'sother reasons, but PureField 13 A From thetwo combined, yes.
14 goesinto the brand of Heartland, and they are 14 Q Sohow much generally, and | understand that it
15 thelargest producer of wheat gluten in North 15 probably varies, doesit not?
16 America. 16 A Yes, on average, they would use 700,000 gallons
17 Q Atthisplant? 17 of water a day, but that's not what we provide
18 A Yes. 18 them because we don't have the capability -- or
19 Q Do you know what percentage of wheat glutenis 19 the source. Post Rock will provide them between
20 produced in this plant -- 20 100, 200,000 gallons a day.
21 A Of thetotal -- 21 Q Did there come apoint in time when they were
22 Q --inNorth America? 22 wanting to expand their production and the City
23 A Of thetotal wheat gluten produced in the United 23 just simply couldn't supply it?
24 States, this plant accountsfor 44 percent of 24 A Yes.
25 that. 25 Q Then do you remember approximately when that
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1 was? 1 Q Andtheir sourceis Kanopolis Lake?
2 A Weéll, I don't remember that time, but they have 2 A Yes
3 a planned expansion that having the availability 3 Q And, infact, thiswas one of the potential
4 of water now isamajor factor. 4 alternative options that Mr. Dougherty testified
5 Q Right. The previous one when they wanted to do 5 to?
6 some renovations and expansion, we couldn't 6 A Yes
7 supply them, what came out of -- from that? 7 Q And concluded it was not aviable option,
8 A They weretill ableto expand, and what they 8 correct?
9 did isinvested in process changes and 9 A Correct, yes.
10 technology to reduce the amount of water 10 Q Theinfrastructurethat they haveto provide
11 consumed. For thewheat gluten side, they 11 PureField its water, do you know whether they
12 reduced their water need 24 percent per pound of 12 can provide any greater volume than that?
13 product. Sowhen they did expand, we saw a 13 A No, they cannot.
14 negligible increase in their water demand from 14 Q Andwhy isthat?
15 us. 15 A They'rerestricted by the size of their
16 Q Isityour understanding that these two 16 transmission line and their treatment capacity.
17 facilities are, if not the most efficient 17 There weretimesthat we would have authorized
18 facilitiesin the United States, at the top? 18 them to provide more, but Post Rock said, we
19 A Yes. 19 can't, wejust can't produce and deliver that
20 Q AndI know it'sbecause | don't ask the question 20 much.
21 very well, but at some point we had to go 21 Q Wadll, we're awater supplier, we want to sell
22 outside of the city to provide a supplemental 22 water, why would we say, you guys go ahead and
23 water source to the industries? 23 supply it?
24 A Correct. 24 A Toallowtheindustry to continuetoinvest in
25 Q Andwho isthat supplemental source? 25 the community and contribute to the State's
Page 535 Page 537
1 A Post Rock Rural Water. 1 economy but also to protect our water sources
2 Q And -- now this-- those industries are within 2 that we have 'causethey're fragile and
3 the city limits, are they not? 3 unreliable.
4 A Correct. 4 Q Wedidn't haveitto give, we didn't haveit to
5 Q And because of that, the City of Russell has the 5 provide, right?
6 right to be the sole supplier of water to those 6 A What'sthat, thewater?
7 industries? 7 Q Thewater?
8 A Correct. 8 A When they asked for that, no, we did not.
9 Q Butyou couldn't meet their needs? 9 Q The-- 1 think it wasthe president of PureField
10 A Correct. 10 actually appeared at the public comments
11 Q Sowhat'dyou do? 11 hearing?
12 A Thecity council authorized an agreement that 12 A Yes.
13 allows Post Rock to provide the industrial 13 Q Anddo you recal his statement there?
14 customers, or PureField, with up to, | can't 14 A Yes.
15 remember the exact number, but | believe 15 Q Areyou familiar with a proposed expansion of
16 200,000 gallons of water per day. 16 these plants?
17 Q Weve heard the word Post Rock before here? 17 A Yes.
18 A Uh-huh. 18 Q Doesitinclude both the gluten plant and the
19 Q Andwhat isPost Rock? 19 ethanol plant?
20 A It'sarural water district that is 20 A No, just thegluten facility.
21 headquartered out of Ellsworth. Post Rock Rural |21 Q Beforel get away and forget about it, though,
22 Water District isnot their formal name, it's 22 the ethanol plant uses grain also?
23 Ellsworth Rural Water District, somenumber, but |23 A Yes
24 they supply water to Ellsworth and a huge ar ea, 24 Q What kind of grain doesit use?
25 all theway to, asfar as| know, to Gorham. 25 A | couldn't tell you, | don't know.
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1 Q Do youknow if that's Kansas sourced? 1 Q Needsfue?
2 A Yes 2 A Fud.
3 Q Do you know what the payroll is? 3 Q Paysfuel tax?
4 A Yes, $10 million. 4 A Paysfud tax.
5Q Avyea? 5 Q Thisop -- the size of this operation, | would
6 A Ayear. 6 think would be -- the State would recognize some
7 Q Do you know what the employment is? 7 benefit from that through tax revenue both from
8 A Allittlebit morethan 100. | would say 8 employees and from sales --
9 probably 120. 9 A Yes
10 Q Yourecall thetestimony of Brad Wagner on his 10 Q --wouldit not?
11 perception of the influence the industry has had 11 A Yes.
12 on the economy of Russell? 12 Q What isthe projected expenditure for the
13 A Yes 13 proposed expansion of the gluten plant?
14 Q Do you agree with him? 14 A $300 million.
15 A Oh, yes. 15 Q $300 million?
16 Q What'sthe value of the plant asit exists now 16 A Correct.
17 asthe value of its exports? 17 Q Twicewhat this project is projected to cost?
18 A $250 million. 18 A Correct.
19 Q How much -- how many pounds of wheat gluten is 19 Q Isthat $300 million going to be spent in
20 produced presently? 20 California?
21 A | believe 75 million. 21 A No,it'll all be spent here.
22 Q Under itsplan for expansion, how much would be 22 Q Kansas?
23 produced? 23 A Yes.
24 A Doubleto 150 million pounds. 24 Q I'msorry but I've done so much jumping around,
25 Q Do you know how much more grain would be 25 I've got to find myself now.
Page 539 Page 541
1 required to produce that additional wheat 1 PRESIDING OFFICER: That'sfine.
2 gluten? 2 BY MR.COLE:
3 A No, I could assumeit'd bedouble, but | don't 3 Q After dl the studies have been made, you as
4 know the exact number. 4 city manager of the City of Russell, do you have
5 Q |Idon'trecall if | asked you this, but do you 5 any opinion as to any other source that might
6 know what the projected increasein jobs are? 6 provide areliable supply of water to the City
7 A Post expansion they're expecting employment to 7 of Russdll other than the R9 Ranch?
8 be 166 total, so that'd be 40, 40to 45 8 A No. Lookingat all thereports, the R9 Ranch is
9 increase. 9 the only onethat isreliable and sustainable
10 Q Now, this-- this plant, these plants as they 10 for an extended period of time.
11 presently exist bring in that much grain; 11 Q Andyou're asking that the transfer be approved?
12 shipping out that much product, | assume, has 12 A Yes.
13 some indirect jobs as well? 13 Q | don'tthink I asked you thisbut | should
14 A Oh,yes, they -- thetruck traffic that 14 have, the gluten plant expansion, for that to
15 Mr. Wagner talked about, the wheat gluten 15 occur how much water would they require?
16 facility receives 60 semis a day every day that 16 A An additional 500,000 gallons per day, which is
17 they're open, they're open 24 hoursaday. Both 17 about 560 acr e-feet a year.
18 facilities close for anywhere from threeto 18 Q Soinorder for thisto move forward -- excuse
19 five days a year, complete shutdown wherethey 19 me, strike that. So what you're sayingisis
20 goin and do cleaning -- or inspect it because 20 that the existing water sources that the City of
21 they'refood grade quality facilities. And then 21 Russell has, regardless of what water rights it
22 the ethanol side has about 27,500 trucksin and 22 might have, its sources, even given the
23 out during ayear. The 27,500 from the ethanol 23 tremendous opportunity, economic opportunity of
24 and 60 a day would be 21,000, so 48,000 semisin 24 this, we can't do it unless we have 560 firm
25 and out of therein ayear. 25 acre-feet of water to provide --
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1 A Correct. 1 Ther€e's other elementsthat go into that, is
2 Q --ayear? 2 there not?
3 A Andthat -- that need isnow. Wecan't supply 3 A Yes
4 them with what they need now because Post Rock 4 Q Andwhat would those -- some of those be?
5 issupplying them with some of that. 5 A Wadll, theeconomy or the demand for that type of
6 Q Okay. SothisisCities Exhibit 1788, and I'll 6 industry, electric rates, the availability of
7 represent to you that it is awater supply study 7 finding employees, housing.
8 from Wilson & Company that goes all the way back 8 Q Okay. And arethose all itemsthat you're
9 to 1967 when we were studying it, okay? And of 9 working on?
10 interest to me isin the conclusion remarks, the 10 A Yes.
11 paragraph that says general, could you read 11 Q And the power itself, whichis-- and it would
12 that, please. 12 be a significant power requirement; is that
13 A Russdl needs-- Russell needsindustry in order 13 correct?
14 to keep itsyoung people at home after 14 A Yes.
15 graduation from high school and college. 15 Q And that's something that the City will supply
16 Industrial development is somewhat dependent on |16 aswell?
17 afirm water supply, aswell ason the attitudes 17 A Yes.
18 and energies of thecivic leaders. In order to 18 Q Theultimatetest, | think, hereis-- first
19 grow asanormal city should grow, Russell must 19 consideration iswhat would be the benefit to
20 consider itswater supply to be of prime 20 the Stateif thistransfer is not approved, can
21 importance. In thisstudy, it hasbeen assumed 21 you tell me what benefits will accrue to the
22 that Russell will continueto grow in thefuture 22 State by disapproving the transfer?
23 asit hasin the past. It may take considerable 23 A Thebenefitsto the Stateisthe economic impact
24 effort to accomplish thisgoal. 24 that the City of Russell --
25 Q Do you agree with that, that for the City of 25 Q That would be the benefitsif it's approved,
Page 543 Page 545
1 Russell to grow, to have opportunities for its 1 right?
2 citizens, to bring its kids back to the 2 A Yes
3 community, it needs industry? 3 Q Whatifit'snot approved?
4 A Yes 4 A Thereareno benefitsto the State, it would
5 Q Andweve heard some testimony, we'll hear more 5 actually bethe opposite. You would lose
6 testimony, about the stagnant growth of the 6 investment into the State, the -- this expansion
7 population in Russell. Isthat what we need to 7 won't happen, which meansthat they won't buy
8 do? 8 additional grain from Kansas farmers, they won't
9 A Yeah. Yes. 9 export, and at some point, they may decide that
10 Q What isthe condition of Russell now asfar as 10 we'll go somewhere else.
11 population? 11 Q What will be the benefit if thistransfer is
12 A I'venoticed just from observation that we have 12 approved?
13 mor e families moving in, younger kidsthat have 13 A Thecontinued economic impact to theentire
14 graduated college or went to a trade school, 14 state from the City of Russdll, theregion, and
15 have moved off and are now coming home. 15 theindustrial customersthat they have with
16 Q Weactually are fortunate we have high-speed 16 their employment, the taxesthey pay, the
17 internet, do we not? 17 ancillary jobsthat they have, such asthetruck
18 A Yes. 18 drivers, the benefit to the farmersand ranchers
19 Q Andwe've had that for afew years? 19 that take their by-product and useit to feed
20 A Quiteafew years, yeah. 20 their cattle.
21 Q And that's brought peoplein that actually work 21 Q The benefitsto the citizens of Russell?
22 from home? 22 A A morestable, would not be as subject to the
23 A Yes. 23 cyclical upsand downs of ail and agriculture.
24 Q Therecommendation up here said that industrial 24 Theindustrial park and those customers have
25 is somewhat dependent on afirm water supply. 25 smoothed out the ups and downs of ag and oil,
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1 which has allowed our community to -- we're not ; STATE OF KANSAS CERTIFICATE

2 growing up until recently, but we have not ss:

3 declined as much as other communities. 3 SEDGA CK COUNTY

4 Other than economic conditions, would you expect 4 I, RNancy L. Rambo, a Certified Shorthand

5 thequality of Iifetoimproveif we had a 5 Reporter, within and for the State of Kansas, do

6 secure, reliable water source? 6 hereby certify that the foregoing is a true and

7 Yes, the -- thecommunity has been placed 7 correct transcript of the proceedings had at the

8 through restrictions on and off for -- since 8 tinme and place hereinbefore set forth.

9 2006 and the Community isnot going to, with 9 I further certify that | amnot a relative
10 thisadditional water, forget to be good 10 or enployee or attorney or counsel of any of the
11 stewar ds of ther&ourcethey have, but you will 11 parties, nor aml a relative or enployee of such
12 have people that will be ableto do things as 12 attorney or counsel, nor aml financially
13 simple as planting a gar den, which may seem 13 interested in the action.

14 simple but when you're going outside and 14 W TNESS ny hand and official seal at
15 planting a garden, you're outside, you're being 15 Wchita, Sedgwi ck County, Kansas, this 2nd day of
16 healthy, and that's quality of life. 16 August, 2023.
17 MR. COLE: I don't have any other 17
18 guestions. 18 - B __ _
19 PRESIDING OFFICER: All right. 19 Regi st ered Prof essi onal Reporter
20 Well, we will take this, then, as our time 20 Certified Shorthand Reporter
21 to break for the day, and when we resumein gp Psts:
22 the morning, we'll come back at 9:00 and 22
23 welll pick up with the other parties 23
24 guestioning of Mr. Quinday. 24
25 All right. So we're adjourned for the 25
Page 547

1 day then.

2 (Whereupon, the proceedings were

3 adjourned at 6:20 p.m.)

4

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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