In the Matter of the Designation of the
Four-County Local Enhanced Management Area
in Wallace, Greeley, Scott, and Lane counties, Kansas

Pursuant to K.S.A. 82a-1041.

BEFORE THE DIVISION OF WATER RESOURCES
KANSAS DEPARTMENT OF AGRICULTURE

003 - DWR-LEMA - 2022

FINDINGS AND ORDER ESTABLISHING THE INITIAL REQUIREMENTS FOR THE

DESIGNATION OF A LOCAL ENHANCED MANAGEMENT AREA

The above-captioned matter came before the Chief Engineer of the Division of Water

Resources, Kansas Department of Agriculture (“Chief Engineer”), for an initial public hearing
regarding the establishment of the Western Kansas Groundwater Management District No. 1 Four-
County Local Enhanced Management Area (“Four-County LEMA”) on October 17, 2022 at 9:00
a.m. For the reasons set forth below, the Chief Engineer hereby determines that the initial
requirements for the establishment of a local enhanced management area have been shown to exist
and hereby finds and orders that a second public hearing regarding the designation of the Four-
County LEMA shall be conducted.

1.

Procedural Background

On July 1, 2022, Western Kansas Groundwater Management District No. 1 (“GMD1”)
submitted to the Kansas Department of Agriculture, Division of Water Resources (“DWR”) a
formal request for the establishment of the Four-County LEMA within the boundaries of
GMD1 in Wallace, Greeley, Scott, and Lane Counties. GMD1’s request and the proposed
Four-County LEMA Management Plan is made a part hereof and attached hereto as Exhibit
A.

The Chief Engineer found that GMD1’s submitted proposal met the requirements of K.S.A.
82a-1041(a), specifically that the submitted LEMA plan proposed clear geographic
boundaries, pertained to an area wholly within a groundwater management district, proposed
appropriate goals and corrective control provisions to meet the stated goals, gave due
consideration to existing conservation measures, included a compliance monitoring and
enforcement element, and is consistent with state law. Accordingly, on August 4, 2022, the
Chief Engineer notified GMD1 that its proposed LEMA plan was acceptable for further
consideration and that an initial public hearing to consider the designation of the proposed
LEMA would be scheduled. The Chief Engineer’s letter providing such notice to GMDI is
made a part hereof and attached hereto as Exhibit B.

An initial public hearing was scheduled and, pursuant to K.S.A. 82a-1041(b), timely notice of
the initial public hearing was mailed to each water right owner located within the boundaries
of the proposed Four-County LEMA and was published in the Kansas Register and in three
newspapers of general circulation in the area within the proposed LEMA boundary.



. The Chief Engineer presided over a prehearing conference to outline hearing procedures for
the initial hearing on September 27, 2022 and issued a Prehearing Order setting out the same
on September 29, 2022.

. Pursuant to the Pre-Hearing Order, the Chief Engineer presided over the initial public hearing
on October 17, 2022 to determine whether the proposed LEMA plan submitted by GMD1
meets the initial requirements contained in K.S.A. 82a-1041(b). Written comments submitted
to DWR were accepted in advance of the hearing, and oral testimony was accepted during the
initial public hearing from in-person attendees at the William Carpenter Building at the Scott
County Fairgrounds in Scott City, Kansas and at the Risen King Community Church in
Weskan, Kansas. Written comments were also accepted until the close of the record of the
initial public hearing on October 27, 2022.

Applicable Law

. The formation of a local enhanced management area is governed pursuant to K.S.A. 82a-1041.
When the Chief Engineer finds that a local enhanced management plan submitted by a
groundwater management district is acceptable for consideration, then the Chief Engineer shall
initiate proceedings to designate a local enhanced management area as soon as practicable.

Once the proceedings are initiated, the Chief Engineer shall hold an initial public hearing to
resolve the following:
a. Whether one or more of the circumstances specified in K.S.A. 82a-1036(a) through
(d), and amendments thereto, exist;
b. Whether the public interest of K.S.A. 82a-1020, and amendments thereto, requires
that one or more corrective control provisions be adopted; and
c. Whether the geographic boundaries are reasonable.

. The following circumstances are specified in K.S.A. 82a-1036(a) through (d):

a. Groundwater levels in the area in question are declining or have declined
excessively;

b. The rate of withdrawal of groundwater within the area in question equals or
exceeds the rate of recharge in such area;

c. Preventable waste of water is occurring or may occur within the area in question;
or

d. Unreasonable deterioration of the quality of water is occurring or may occur within
the area in question.

. K.S.A. 82a-1020 recognizes that it is in the interest of the public to create “special districts for
the proper management of the groundwater resources of the state; for the conservation of
groundwater resources; for the prevention of economic deterioration; for associated endeavors
within the state of Kansas through the stabilization of agriculture; and to secure for Kansas the
benefit of its fertile soils and favorable location with respect to national and world markets. It
is the policy of this act to preserve basic water use doctrine and to establish the right of local
water users to determine their destiny with respect to the use of the groundwater insofar as it
does not conflict with the basic laws and policies of the state of Kansas.”



Testimony Submitted in Accordance with the Hearing Procedure

individuals or entities:

a. Katie Durham; Manager, Western Kansas Groundwater Management District No.
1; Scott City, Kansas — Written prehearing testimony submitted by GMDI
expanded upon the oral testimony provided by Ms. Durham during the initial public
hearing, which is discussed in more detail in the following section of this Order.

b. Mike Meyer; Water Commissioner, DWR Garden City Field Office — Mr. Meyer’s
written testimony discussed the history that he and his staff have of providing
support to GMDI, including in the development of the proposed Four-County
LEMA. It also expressed support for the proposed Four-County LEMA, including
Mr. Meyer’s opinion that the proposed LEMA plan and the conditions within the

| proposed LEMA boundary meet the criteria of K.S.A. 82a-1041(b), and that the
\ proposed LEMA will promote water conservation within the area in question,
\
\
i

1. Prior to the initial public hearing, written testimony was submitted by the following
[

thereby serving the interests of all citizens in the area. Mr. Meyer’s testimony noted
that there has been strong public attendance at GMD1 board meetings where the
proposed Four-County LEMA has been discussed and further stated that, if needed,
the staff of DWR’s Garden City Field Office is prepared to assist GMD1 with the
administration of any LEMA that is ultimately designated.

c. Kansas Geological Survey — The Kansas Geological (“KGS”) submitted written
testimony prior to the initial public hearing that expanded on the oral testimony
provided by Brownie Wilson during the initial public hearing. Mr. Wilson’s oral
testimony is discussed in more detail in the following section of this Order.

d. Representative Jim Minnix; Kansas House of Representatives, 118" District —
Representative Minnix’s written testimony expressed strong support for the
| proposed Four-County LEMA and stated his belief that the plan has been well-
received by the public and is a good first step in implementing water conservation
practices that will contribute to reducing declines in the Ogallala Aquifer and
thereby aid in maintaining the local economy. Representative Minnix also stated
his belief that the exemptions contained in the Four-County LEMA plan appear to
be reasonable and his hope that the designation of this LEMA will lead to even
more aggressive conservation measures when this LEMA is renewed and will
inspire other Kansas groundwater management districts to take increased action.

e. Representative Lindsay Vaughn; Kansas House of Representatives, 22" District —
Representative Vaughn’s written testimony expressed support for the proposed
Four-County LEMA, specifically praising GMD1 for its work, leadership, and
outreach efforts in developing the proposed LEMA.



Connie Owen; Director, Kansas Water Office — Written testimony submitted by the
Kansas Water Office expressed support for the development of LEMASs in general
and support for the proposed Four-County LEMA specifically.

. Shannon Kenyon; Manager, Northwest Kansas Groundwater Management District
No. 4; Colby, Kansas — Ms. Kenyon’s written testimony expressed strong support
for the proposed Four-County LEMA and stated that Northwest Kansas
Groundwater Management District No. 4 (“GMD4”) has found the Sheridan 6
LEMA, which was previously implemented within GMD4 as the first LEMA in the
state, to be a very effective tool in reducing groundwater depletion and changing
the way producers manage their water resources in order to extend the life of the
High Plains Aquifer in Western Kansas. Ms. Kenyon’s testimony also expressed
support for the leadership shown by GMDI in finding a unique solution for the
four-county area, as water resource problems vary significantly among the different
areas of the state.

. Alicia Allen; Chair, Upper Smoky Hill Regional Advisory Committee — Written
testimony submitted by the Upper Smoky Hill Regional Advisory Committee
discussed the organization’s past support for the Wichita County LEMA within
GMD1, expressed general support for the proposed Four-County LEMA, and
expressed the opinion that the proposed Four-County LEMA meets the applicable
requirements of K.S.A. 82a-1041.

Matt Smith; Conservation Delivery Manager, Playa Lakes Joint Venture —
Testimony submitted by Playa Lakes Joint Venture expressed support for the Four-
County LEMA and a desire to continue working with groundwater management
districts and Kansas communities and individuals in order to find solutions that
promote the sustainability of Kansas’s water resources.

Everett M. Green; Mayor, City of Scott City, Kansas — Mr. Green’s written
testimony expressed strong support for the designation of the Four-County LEMA
and expressed his opinion that the depletion of the Ogallala Aquifer is and will
continue to be the biggest challenge facing Western Kansas. Mr. Green also noted
the national security implications of securing the U.S. food supply inherent in
extending the life of the Aquifer and lauded GMD1’s public outreach efforts
regarding the Four-County LEMA, which he stated have achieved buy-in from
irrigators for this locally-driven solution.

. Joel Jarnagin; President and CEO, Cobalt Cattle — Cobalt Cattle’s written testimony
expressed support for the proposed Four-County LEMA.

John Huslig; Farmer and Water Right Owner; Scott County, Kansas — Mr. Huslig’s
written testimony expressed concern with the proposed Four-County LEMA in two
primary areas: that the proposed LEMA’s only boundaries are that it covers the
whole GMD (other than Wichita County, which has an existing LEMA) and that
the LEMA uses authorized acres rather than recent 10-year average irrigated acres



to determine the reductions in water use that will be required for specific water
rights within the LEMA. Mr. Huslig’s testimony also stated that the proposed
LEMA should not treat all areas of GMD1 as though they have experienced and
continue to experience water level declines of the same amount and at the same
rate.

2. The following individuals or entities provided oral testimony during the formal phase of
the initial public hearing:

a. Brownie Wilson; Kansas Geological Survey; Lawrence, Kansas — Mr. Wilson’s

oral testimony discussed the past involvement KGS has had in GMD], including
its work measuring water levels across the district annually and maintaining 11
continuously monitored, telemetry-equipped observation wells within the district.
Mr. Wilson testified that, at the request of GMD1, KGS has recently explored
changes in water levels in GMD1 and the relationship between those changes and
groundwater usage. Mr. Wilson testified that the results of this work showed that
the High Plains Aquifer is the primary source of water for the vast majority of wells
within GMD1 and that the thickness of the Aquifer does vary greatly within GMD1,
sometimes ranging from 0 to over 150 feet of saturated thickness within a few
miles.

Mr. Wilson testified that groundwater level declines within GMD1 have been
significant, averaging 63% since pre-development. Since development began, the
Aquifer has declined by 82 feet in Wallace County, 40 feet in Greeley County, 41
feet in Scott County, and 16 feet in Lane County. This translates to declines of 80,
68, 58, and 31 percent, respectively, across the four counties since development of
the Aquifer began.

Mr. Wilson further testified that groundwater modeling for the years 1994 — 2013
show groundwater pumping within GMD]1 to be 25 percent higher than the annual
rate of total recharge entering the Aquifer system. He also stated that withdrawals
exceed recharge at an even higher rate when irrigation return flows are removed
from the analysis. Recharge from precipitation alone was 89 percent less than
withdrawals from the Aquifer.

Mr. Wilson also stated that the relationship between groundwater pumping and the
observed changes in groundwater levels within GMDI is very strong. Data from
2010 — 2021 shows that, under normal conditions, an average reduction in
groundwater use of 32 percent across GMD1 would be required in order to stabilize
water levels in the near-term. Under drought conditions, the required reduction in
use district-wide increases to 50 percent. In each of the four counties within the
proposed LEMA boundary, the following reductions in groundwater use would be
required to stabilize groundwater levels in the near term under normal conditions:
50 percent in Wallace County, 31 percent in Greeley County, 19 percent in Scott
County, and 17 percent in Lane County. Under drought conditions, those numbers
increase to 68 percent, 53 percent, 37 percent, and 46 percent, respectively. Mr.



Wilson concluded by testifying that groundwater levels within the proposed Four-
County LEMA have declined significantly and continue to decline.

b. Katie Durham; Manager, Western Kansas Groundwater Management District No.
1; Scott City, Kansas — Ms. Durham first testified that the conditions within the
proposed Four-County LEMA meet the requirement of K.S.A. 82a-1041(b) that
one or more of the circumstances specified in K.S.A. 82a-1036 be present within
the boundary of a proposed LEMA. On this topic, Ms. Durham testified specifically
that groundwater levels within the area in question are declining or have declined
excessively and that groundwater withdrawals within the proposed LEMA
boundary exceed the rate of groundwater recharge. In support of this testimony,
Ms. Durham cited much of the same data provided by Mr. Wilson and also stated
that the Aquifer’s remaining thickness is at or near the minimum level required to
support irrigation and other uses.

Ms. Durham further testified that the public interest requires the implementation of
corrective controls in order to address conditions related to groundwater levels
within the proposed LEMA. She testified that the proposed LEMA plan supports
the public interest because the LEMA plan’s goal—to limit irrigation withdrawals
to 472,000 acre-feet over the next five years—will serve to extend the life of the
Aquifer within the LEMA boundary, thereby supporting the economy of the area.
Additionally, Ms. Durham testified that the proposed LEMA plan’s corrective
controls are narrowly tailored so as to prevent undue disruption to agricultural
activities Specifically, the proposed LEMA plan’s allocations would only affect
appropriation irrigation water rights—it would not affect vested rights or other
types of use. Additionally, the plan’s allocation method will impose reductions in
water use on a sliding scale based on past water use and allows water conservation
areas and multi-year flex accounts to be factored into allocation computations. Ms.
Durham further testified that the proposed Four-County LEMA plan will serve the
public interest because surveys have shown strong public support for a LEMA, and
the development of the proposed LEMA has included significant public outreach
and opportunities for public involvement.

Finally, Ms. Durham testified that the boundaries of the proposed Four-County
LEMA are reasonable because the proposed LEMA would be located entirely
within the boundary of GMD1 and would include the entirety of GMD1 other than
Wichita County, which already has an existing LEMA. She testified that
groundwater levels are declining throughout the entire area of the proposed LEMA
and that the entire area is at risk of running out of water due to the depletion of the
Aquifer.

3. The following individuals or entities provided oral testimony during the informal phase of
the initial public hearing:

a. Shannon Kenyon; Manager, Northwest Kansas Groundwater Management District
No. 4; Colby, Kansas — Ms. Kenyon provided oral testimony that largely reflected



her previously-submitted written testimony and expressed support for the proposed
Four-County LEMA.

b. Brad Pendergast; City Administrator; City of Scott City, Kansas — Mr. Pendergast’s
oral testimony expressed strong support for the proposed Four-County LEMA and
largely echoed the written testimony previously submitted by Mayor Green. Mr.
Pendergast also stated that the City intends to be an active partner with GMD1 in
addressing water resource issues going forward.

c. Alicia Allen; Chair, Upper Smoky Hill Regional Advisory Committee — Ms.
Allen’s oral testimony expressed support for the proposed Four-County LEMA and
largely echoed the written testimony that she previously submitted on behalf of the
Upper Smoky Hill Regional Advisory Committee.

d. Representative Jim Minnix; Kansas House of Representatives, 118" District —
Representative Minnix’s oral testimony highlighted the work he has done with the
Water Committee in the Kansas House of Representatives and the review of water
law and water issues that he has undertaken in conjunction with that work.
Representative Minnix stated his belief that the tools provided by Kansas water law
put the state in a much better position to address issues of water resource
management than other Western states are in. Representative Minnix testified
specifically that LEMASs are a great tool and that he strongly supports the proposed
Four-County LEMA and applauds GMD1 for its work in developing the Four-
County LEMA plan.

e. Mike York; Healy, Kansas — Mr. York requested to hear more information from
Ms. Kenyon regarding GMD4’s experience with the LEMAs GMD4 has
implemented.

i. In response to Mr. York’s inquiry, Ms. Kenyon provided that GMD4’s
Sheridan 6 LEMA has so far achieved a 33 percent reduction in water use
from historical averages, which has exceeded that LEMA’s original water
savings goal. Ms. Kenyon stated that the corrective controls imposed by the
Sheridan 6 LEMA have nearly doubled the life of the Aquifer within the
LEMA boundaries. Ms. Kenyon also discussed a study conducted by Dr.
Bill Golden with Kansas State University, which found that farms within
the Sheridan 6 LEMA were more profitable than those outside the LEMA
boundary.

4. The following individuals or entities provided written testimony following the initial public
hearing but before the record of that hearing was closed on October 27, 2022:

a. John Huslig submitted additional comments suggesting that the proposed LEMA
incorporate language stating that water rights still in their perfection period will not
be restricted by the LEMA, stating that the LEMA’s allocation calculation methods
should utilize historical water use rather than authorized acres, and suggesting that
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the proposed LEMA be revised in order to differentiate among areas of the GMD
that have experienced significant groundwater declines vs. those that have not.

b. GMDI1 submitted supplemental written testimony, primarily in response to Mr.
Huslig’s testimony, emphasizing GMD1’s belief that the proposed LEMA
boundary is reasonable and the need for the LEMA’s boundary to be approved as
proposed. First, GMD1 pointed out that including the entirety of GMD1 other than
Wichita County in the proposed LEMA is supported by language in the
Groundwater Management District Act that states that lands within a groundwater
management district are to comprise “a hydrologic community of interest,” which
bolsters the conclusion that the entire Aquifer system within the proposed LEMA
boundary is connected and requires the implementation of collective conservation
efforts. GMD1’s supplemental testimony also states that all of the four counties
within the proposed LEMA are in need of water conservation in order to support
the collective goal of the proposed LEMA.

GMD1’s supplemental testimony also addressed the contention that some areas of
the proposed LEMA have not experienced significant groundwater level declines,
stating that this is due primarily to the fact that some areas near the GMD1 boundary
have always had limited saturated thickness and were therefore never developed
and that other areas that were developed have not experienced recent declines
because groundwater pumping has already been reduced significantly by necessity
due to excessive declines experienced in the past. Overall, GMD1’s supplemental
testimony asserts that areas of GMD]1 that are not experiencing groundwater level
declines are few and far between and that these areas should remain included in the
proposed Four-County LEMA. Finally, GMDI1 asserts that carving out defined
areas for exclusion from the LEMA would create unnecessary administrative
complexity and would undermine the overall conservation efforts of the GMD1
board, which are supported by the public.

Discussion

With regard to Mr. Huslig's comment suggesting that appropriation rights which are still
within their perfection periods should not be subject to water use restrictions under the
LEMA, the Chief Engineer will seriously consider and resolve this concern during the next
phase of the proceedings. Pursuant to K.S.A. 82a-1041 and as set forth in this Order, the
Chief Engineer shall conduct a second public hearing, after which the Chief Engineer will
approve or reject the proposed LEMA plan or return it to the GMD1 for revisions or
modifications, as long as the modifications do not impose reductions in groundwater
withdrawals greater than those proposed in the original LEMA plan.

Mr. Huslig's comments further assert that the boundaries of the LEMA should encompass
only the areas of GMD1 with the greatest water level declines. There was no testimony
suggesting that water tables have not declined or are not declining excessively in the area
of Mr. Huslig’s permits to appropriate water within Scott County. The credible and relevant
data provided by the KGS and used to develop this LEMA proposal corroborates GMD1's



assertion that water levels are declining or have declined excessively throughout GMDI1
and that withdrawals equal or exceed the rate of recharge throughout the entire proposed
Four-County LEMA and that it is therefore reasonable that the entirety of GMD]1 other
than Wichita County be included in the Four-County LEMA.

Findings of Fact

. Groundwater levels within the Proposed Four-County LEMA are declining or have
declined excessively and will continue to decline under the current levels of water use.
Declines within GMD1 have averaged approximately 63 percent since pre-development,
and declines have been significant within each of the four counties proposed to be included
within the LEMA (Oral Testimony of Brownie Wilson). Within the Proposed Four-County
LEMA boundary, the aquifer is at or near the minimum thickness levels of saturation
required to support irrigation or other uses. (Oral Testimony of Katie Durham,).

. The rate of withdrawal of groundwater within the proposed Four-County LEMA boundary
substantially exceeds the rate of recharge. For the years 1994 —2013, groundwater pumping
within GMDI1 has been 25 percent higher than the annual rate of total recharge entering
the Aquifer system. Withdrawals exceed recharge at an even higher rate when irrigation
return flows are removed from the analysis. For example, recharge resulting from
precipitation was 89 percent less than withdrawals from the Aquifer. (Oral Testimony of
Brownie Wilson).

. The Kansas Geological Survey has found that substantial reductions from past average
water use would be required in order to achieve stabilized water levels within the proposed
Four-County LEMA for the next decade or two. (Oral Testimony of Brownie Wilson).

. Itisin the public interest to extend the life and health of the aquifer, and corrective controls
are necessary to address the depletion of the groundwater levels within the proposed Four-
County LEMA. Irrigation accounts for the vast majority of the Aquifer’s use in the Four-
County area, and the proposed LEMA is narrowly tailored and proposes corrective controls
to address the use of the aquifer while minimizing disruption to the agricultural activities.
(Oral Testimony of Brownie Wilson; Oral Testimony of Katie Durham,).

. There appears to be significant public support for corrective controls in the Four-County
area, as a previously-conducted survey showed support for a LEMA implementing
reductions of 10-15 percent. (Oral Testimony of Katie Durham).

. There were opportunities for public involvement in the Four-County LEMA process, and
the public has supported the Four-County LEMA. GMD1 provided the public with notice
of public meetings and time to comment on a proposed Four-County LEMA via website
and newsletters; stakeholders worked with GMD1, participated in public meetings, and
provided input that resulted in revisions to earlier iterations of the proposed Four-County
LEMA. (Written Testimony of Mike Meyer, Oral Testimony of Katie Durham).



7. The proposed boundaries of the Four-County LEMA are fully located within the
boundaries of GMDI1. The four counties themselves are political subdivisions with
recognized boundaries and communities of interest therein, all four counties have
experienced excessive declines in groundwater levels and are in need of corrective controls,
and there is significant public support for such corrective controls. (See generally, Oral
Testimony of Brownie Wilson, Oral Testimony of Katie Durham).

Conclusions of Law

1. Pursuant to K.S.A. 82a-1041(b)(1), groundwater levels underlying the proposed Four-
County LEMA are declining or have declined excessively and the rate of withdrawal
exceeds the rate of recharge in the area.

2. The public interest requires adoption of corrective control provisions to extend the life of
the High Plains Aquifer within the proposed Four-County LEMA while maintaining much
of the benefit of irrigation and other uses in the area, thus fulfilling the public interest
purpose of creating special districts for the proper management of the groundwater
resources of the state, including the conservation of groundwater resources and prevention
of economic deterioration due to declining groundwater resources.

3. The geographic boundaries submitted to the Chief Engineer in GMD1’s formal request for
the establishment of the Four-County LEMA are deemed to be reasonable.

Order

COMES NOW the Chief Engineer, who, based upon substantial competent evidence, as
provided by the testimony offered at, or in relation to, the initial public hearing regarding the
proposed designation of the Western Kansas Groundwater Management District No. 1 Four-
County LEMA, finds that one or more of the circumstances specified in K.S.A. 82a-1036(a)
through (d), and amendments thereto, exist within the boundary of the proposed LEMA; the public
interest as stated in K.S.A. 82a-1020, and amendments thereto, requires that one or more corrective
control provisions be adopted to address those conditions; and that the geographic boundaries of
the proposed Four-County LEMA are reasonable, pursuant to K.S.A. 82a-1041.

THEREFORE, the proposed Four-County Local Enhanced Management Area satisfies
the three initial requirements necessary to continue the proceedings to designate a local enhanced
management area pursuant to K.S.A. 82a-1041, and the Chief Engineer shall, as required by law,
conduct a second public hearing to consider the designation of the Four-County LEMA. Such

second hearing shall take place at a future time that allows adequate notice to be given as required
by K.S.A. 82a-1041.

+
IT IS SO ORDERED, THIS el DAY OF Decembpex” 2022.
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Earl D. Lewis, PE.
Chief Engineer, Division of Water Resources
Kansas Department of Agriculture

Prepared by:

Stephanie A. Kramer #27635
Staff Attorney

Kansas Department of Agriculture

1320 Research Park Drive

Manhattan, Kansas 66502

Phone: (785) 564-6715

Fax: (785) 564-6777
stephanie.kramer@ks.gov

Exhibits:

Exhibit A: “GMD1’s Formal Request for the Establishment of the Four-County LEMA” dated
July 1, 2022, and accompanying proposed Four-County LEMA Management Plan.

Exhibit B: “Chief Engineer Finds the Proposal Acceptable for Consideration” dated August 4,
2022.
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CERTIFICATE OF SERVICE

On this o) ls‘\’day of DQC_-G,MBL(‘

2022, I hereby certify that a true and

accurate copy of the foregoing Order was sent by electronic mail to:

Chris Beightel

Kansas Department of Agriculture,
Division of Water Resources

1320 Research Park Drive
Manbhattan, Kansas 66502
chris.beightel@ks.gov

Mike Meyer, Water Commissioner

Kansas Department of Agriculture,

Division of Water Resources — Garden City Field Office
4532 W. Jones Avenue, Suite B

Garden City, Kansas 67846

mike.meyer@ks.gov

Lane Letourneau

Kansas Department of Agriculture,
Division of Water Resources

1320 Research Park Drive
Manhattan, Kansas 66502
lane.letourneau@ks.gov

David Engelhaupt

Kansas Department of Agriculture,
Division of Water Resources

1320 Research Park Drive
Manhattan, Kansas 66502
david.engenlhaupt(@ks.gov

Elizabeth Hickman

Kansas Department of Agriculture,
Division of Water Resources

1320 Research Park Drive
Manhattan, Kansas 66502
elizabeth.hickman(@ks.gov

Thomas A. Adrian, Attorney for GMD1
ADRIAN & PANKRATZ, PA

301 N. Main Street, Suite 400

Newton, Kansas 67114
tom@aplawpa.com
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Katie Durham, Manager
Western Kansas GMD1
906 W. 5th

P.O. Box 604

Scott City, KS 67871

%md 1 @wbsnest. org

ity

DWR Staff



WESTERN KANSAS GROUNDWATER MANAGEMENT DISTRICT NO.1

July 1%, 2022

Earl Lewis, Chief Engineer
Division of Water Resources
Kansas Department of Agriculture
1320 Research Park Drive
Manhattan, KS 66502

Mr. Lewis,

On behalf of the Western Kansas Groundwater Management District No. 1 Board of Directors, I
am pleased to formally submit a request for the GMD1 Four County LEMA for Wallace,
Greeley, Scott & Lane County. On June 29t 2022, the WKGMD1 Board of Directors voted
unanimously to submit the request.

The request includes two pdf files, one file containing the proposed LEMA plan and a second
with the Appendixes for Attachment D. Additionally, letters of support are also being submitted.

Please let us know if any additional information is needed, or if we can help in any way.

Thank you.

Sincerely,

St Do

Katie Durham
Manager
Western Kansas Groundwater Management District #1

BOX 604, 906 W. 5TH
SCOTT CITY, KANSAS 67871
(620) 8723563

EXHIBIT «A»






Proposed Four County LEMA

Western Kansas Groundwater Management District #1

Wallace, Greeley, Scott & Lane Counties
June 29%, 2022

Executive Summary

Background: This executive summary provides a concise summary of the key provisions of this
proposed Four County Local Enhanced Management Area (LEMA). For full details, see the rest of the
plan.

LEMA Development Process / Public Involvement — GMDI is currently the most de-watered
Groundwater Management District (GMD) in the State of Kansas. As a result of significant, on-going
groundwater level declines within the entire District, the GMD Board of Directors first began exploring a
District-wide LEMA in 2013. The Board also discussed a District-wide LEMA in 2018-2019. In 2019,
the Board decided to first move forward with the Wichita County LEMA, in order to gain some
experience with the LEMA process and implementation.

The Board’s current work of developing this proposed LEMA Plan for the remaining four counties of the
District began in November of 2020. The LEMA development work has been discussed at most of the
Board’s monthly meetings since that time, as well as multiple special meetings. Details of the Board’s
LEMA development has been shared at the 2021 and 2022 annual meetings, three public county meetings
in May 2022 and more (See Attachment D).

Proposed LEMA purpose: The GMD1 Board is proposing this Four County LEMA under the authority
granted it under K.S.A. 82a-1041 to fulfill its legislative purpose related to the conservation of
groundwater resources and the prevention of economic deterioration of the District, by limiting use in
order to extend the useful life of the local aquifer.

The water resource concerns being addressed in this Proposed LEMA are that groundwater levels in the
area in question are declining or have declined excessively, and that the rate of withdrawal of
groundwater within the area in question equals or exceeds the rate of recharge in such area (K.S.A. 82a-
1036 (a) and (b). These concerns are substantiated by the maps prepared by the Kansas Geological
Survey, attached to this Plan, which clearly demonstrate that groundwater levels have declined
excessively within the District and that even at recent pumping levels, that groundwater withdrawals
continue to exceed recharge.

Therefore, it is essential for the public interest to reduce water use in a way that best balances current use
and future use. The GMD 1 Board believes the proposed LEMA, with its goal and proposed corrective
controls, is the best means to accomplish this urgent objective.

Proposed LEMA Goal: The specific goal of the LEMA is to limit irrigation pumping of non-vested
(Appropriated) rights within the LEMA boundaries, for the five-year period of 2023 to 2027, to 472,000
AF, which would accomplish a reduction in excess of 10% in use from the 2011-2020 average use of
these water rights. Justification that the LEMA can reasonably be expected to achieve this goal can be
found in Attachment C. While this level of reduction is not sufficient to stabilize water levels, according



to the work of the Kansas Geological Survey (KGS), this goal would represent substantial progress
toward prolonging the life of the aquifer.

Proposed LEMA Boundaries: The Proposed LEMA would cover the remainder of the boundaries of
GMDI, not covered by the Wichita County LEMA established in 2021. Said another way, the LEMA
boundaries are those portions of Greeley, Lane, Scott, and Wallace Counties, within the existing GMD. 1
boundary. See Attachment B.

Proposed LEMA period: The Board is proposing a LEMA period running from January 1, 2023, to
December 31, 2027. If the Board takes no further action, the LEMA and its restrictions will expire at the
end of 2027. The LEMA Plan will include annual reviews and a process toward the end of the LEMA
period to determine whether the LEMA should be renewed on the same or different terms. To continue
past 2027, the GMD Board must go through another set of LEMA hearings.

Proposed LEMA Allocation Method: To accomplish its purpose to best meet current and future needs
as well as the specific reduction goal noted above, the Board reviewed numerous options for allocating
water use under the LEMA, to accomplish its goal of reducing water use in excess of 10%. The proposed
allocation method will achieve greater reductions in area of greater use.

The chosen allocation method starts with 2011-2020 average use for each Water Right Group (Water
Right Groups are composed of all legally overlapped water rights by point of diversion, place of use, or
both), a required reduction ranging between 0 and 25% is then applied based on a sliding scale, with
larger reductions for larger water use, and lesser reductions for smaller water use. The required reductions
are determined based on the average inches applied from 2011-2020 on authorized acres for the Water
Right Group. Years of no Group use are excluded from averaging. When less than 3 inches per
authorized acres was applied in 2011-2020, no reduction is required; when more than 12 inches per
authorized acres were applied, a 25% reduction is required from historic use; in between 3 and 12 inches,
the required reduction is based on a sliding scale between these values.

Draft allocation reports were made available to every stakeholder and water use correspondent (WUC)
who attended the 2022 annual meeting, the May 2022 public county outreach meetings, and all who
requested their allocation based on the Board’s public outreach initiative. Attached to this report is a
summary of the allocations by Water Right Group (before appeals) under the proposed LEMA allocation
method.

Proposed LEMA flexibilities: Allocations are provided as an aggregate of 5-year allocations to Water
Right Groups. Thus, as long as individual water right annual authorized quantities and other conditions
are met, water users are free to use these 5-year allocations to their best advantage.

In addition, this LEMA Plan is designed to work with other water management and flexibility tools such
as Water Conservation Areas (WCA), multi-year flex accounts (MYFAs), multi-use permits, and
conditioned water rights that have existing 5-year allocations as a result of place of use expansions
approved under K.A.R. 5-5-11, while preserving the flexibilities provided therein as long as the LEMA
allocations are not exceeded.

Vested Rights and Groups with Vested Rights: A Vested Right is a water right which was put to
beneficial use prior to June 28, 1945. Under Kansas law, they are afforded additional protection from
regulation by the Chief Engineer. Thus, they will not be regulated by the proposed LEMA. Water users
with vested rights are only required to operate according to the terms of their existing orders.



Where a Water Right Group has both vested rights and appropriation rights, the appropriation right(s) of
the group will be provided an allocation based on the reduction computed for the Water Right Group and
the vested rights of the group will be able to operate without additional restrictions.

Non-irrigation use: Like other existing LEMAs, non-irrigation uses, which make up a small percentage
of the District’s use, will not be regulated by the LEMA. The proposed LEMA will encourage these users
to conserve water with specific suggestions for each use made of water. In addition, the Board will
annually review non-irrigation use.

Proposed LEMA appeal procedure: State law requires that LEMAs must “give due consideration to
past voluntary conservation” resulting in reduced use. After careful consideration, the Board has
developed a definition of voluntary conservation to guide this required consideration, as well as to special
provisions for new stakeholders and more.

The Board has drafted robust, specific and yet flexible guidance and methods in 4 broad categories in the
GMD! FCL Memorandum of Appeals Methods (See Attachment F). In the Base Method of the
memorandum, that will be applicable to most situations, stakeholders will provide evidence of years of
past conservation, which will be removed from the Historical Usage as a basis of determining allocations.
For new owner/operator, there are two Methods that generally use the new owner/operator’ records as the
basis of allocations and that make provisions when there are insufficient years to base allocations. Finally,
the Board has outlined provisions for situations where the 2011-2020 record has no water use for the
water right group. The LEMA appeal process will also allow the Board the ability to consider unique
situations on a case-by-case basis. There will be no deadline for filing appeals.
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Definitions

"Annual Authorized Quantity or AAQ" — The maximum amount of annual water use assigned to a
Water Right by DWR when the Water Right was approved or certified, and as modified by any
subsequently approved changes, terms or conditions.

“Authorized Acres” — The maximum acres which are allowed to be irrigated by a Water Right Group as
determined by DWR. In the case of approved changes in place of use for rotation of acres allowed under
K.A.R. 5-5-11, the Authorized Acres will be the Base Acres determined by DWR.

" Appropriation Water Rights" — Pursuant to K.S.A. 82a -701(f), Water Rights that do not meet the
conditions to be a Vested Water Right.

"Board" — The GMD1 Board of Directors.

"Chief Engineer" — The Chief Engineer of the Division of Water Resources, Kansas Department of
Agriculture.

“District” — Western Kansas Groundwater Management District No. 1.
"Domestic Water Rights" — Shall mean the same as KSA82a-701 (c).
"DWR" — Division of Water Resources, Kansas Department of Agriculture.
"FCL" — Four County Local Enhanced Management Area.

"FCL Allocation" — The quantity of water in acre-feet allowed for irrigation use under Water
Appropriation Rights of a Water Group over the 5-year LEMA Period.

"FCL Order of Designation" — The Order of Designation
"GMD1" — Western Kansas Groundwater Management District No. 1.

"Historical Usage" — The average quantity of authorized water in acre-feet used by a Water Right Group
from 2011 through 2020, excluding years of zero use by the Water Right Group, used for the calculation
of the FCL Allocation.

"K.A.R." — Kansas Administrative Regulations.
"KGS" —Kansas Geological Survey.

"K.S.A." — Kansas Statutes Annotated.
"LEMA" — Local Enhanced Management Area.

"LEMA Period" — The five-year period from January 1, 2023, through December 31, 2027



"LEMA Management Plan" — This written plan required pursuant to K.S.A. 82a-1041 which serves as
the basis of the order establishing this LEMA to promote the conservation of water and water use
efficiency.

"MYFA or Multi-Year Flex Account" — A type of Term Permit as defined in K.S.A.82a-736.

"Stakeholder" — Any Water Right owner or legal representative of an owner within the FCL boundaries.

"Term Permit" — A DWR permit to appropriate water that is issued for a specified period of time and is
automatically dismissed at the end of the period.

"Vested Water Right" — Pursuant to K.S.A. 82a -701(d), a Water Right which was put to beneficial use
prior to June 28, 1945.

"Water Rights"— As Defined in K.S.A. 82a-701(g).
"WCA" — Water Conservation Area.

“Water Right Group” — Composed of all legally overlapping water rights by point of diversion, place of
use or both.

"WUC" — Water Use Correspondent.



Proposed Four County LEMA
Within Western Kansas Groundwater Management District No.1

Request for a Four County LEMA encompassing Wallace, Greeley, Scott and Lane
Counties within the established boundaries of the Western Kansas Groundwater
Management District No. 1, Submitted to the Chief Engineer, Kansas Department of
Agriculture, Division of Water Resources.

L LEMA Management Plan Purpose and Goals

LEMA Purpose: The GMD1 Board of Directors has identified the need to reduce groundwater use
within the District in order to prolong the life of the Ogallala Aquifer that lies within the District’s
boundary, thus fulfilling its legislative purpose related to the conservation of groundwater resources and
the prevention of economic deterioration of the District. The Board has worked to engage the public
through outreach and communicative mailers, presentations at its annual meeting, and public meetings in
Wallace, Scott and Lane Counties.

The Board proposes the following five-year Local Enhanced Management Area (LEMA) Plan for the
portions of Greeley, Lane, Scott and Wallace counties within the District under the authority granted it
under K.S.A. 82a-1041. The five-year period will begin on January 1%, 2023 and will end on December
31, 2027.

The water resource concerns being addressed by the proposed LEMA are that groundwater levels in the
area in question are declining or have declined excessively and that the rate of withdrawal of groundwater
within the area in question equals or exceeds the rate of recharge in such area (K.S.A. 82a-1036 (2) and

(b).

These concerns are substantiated by the maps prepared by the Kansas Geological Survey (KGS), attached
to this plan in Attachment E Including:

e The change in saturated thickness, predevelopment to current, in feet.

e The change in saturated thickness, predevelopment to current, in percent of the predevelopment
saturated thickness.

e The change in saturated thickness, last 10 years.

The first two maps show that groundwater levels have declined excessively. The third map shows that
these declines continue, and even at recent pumping levels, that groundwater withdrawals continue to
exceed recharge.

Therefore, it is essential for public interest to reduce water use, in a way that best balances current use and
future use. The Board believes a LEMA is the best means to accomplish this urgent goal.

Proposed LEMA Goal: The specific goal of the Four County LEMA is to limit irrigation use of non-
vested rights within the LEMA boundaries for the five-year period of 2023 to 2027, to 472,000 acre-feet,
which would accomplish a reduction in excess of 10% from the 2011-2020 Historical Usage of these
water rights. This goal was developed after careful study of reduced water use needed to address



declining water levels, and to balance meeting today’s needs while taking a serious step to extend and
prolong the life of the aquifer.

The KGS estimates required reductions in water use to stabilize groundwater levels range from 16% in
Lane County to 46% in Wallace County, averaging 29% for the District. Ultimately the Board decided the
LEMA'’s goal should reduce use by approximately 10% from the 2011-2020 average Historical usage.
While this level of reduction is not sufficient to fully stabilize water levels, according to the work of the
KGS, this goal would represent substantial progress toward that end.

Substantiation that the LEMA’s proposed corrective controls can reasonably be expected to achieve this
goal is provided in Attachment C.

IL. LEMA Proposal

Boundary and its Determination - The FCL shall include all lands within the District’s boundary within
Lane, Scott, Greeley and Wallace counties. When joined with the Wichita County LEMA, this results in
the entire District being covered by a LEMA plan. This LEMA includes all of the District’s geographic
boundary (See Attachment B).

LEMA Attributes

a. The Four County LEMA (FCL) shall include all irrigation Appropriation Rights whose source is
the Ogallala Aquifer within the LEMA Boundary.

b. Pursuant to K.S.A 82a-703, Vested Water Rights within the Four County LEMA shall not be
regulated by the LEMA (see provisions below related to Water Right Groups composed of both
Vested and Appropriation Rights).

c. FCL allocations were established for each Water Right Group through an impartial process
without deference to water right priority; however, water right priority is a consideration, if an
impairment complaint is filed with the Chief Engineer.

d. Non-irrigation uses such as stock water and municipal water users will not be assigned an
allocation due to their total combined water use amounting to a minimal percentage of the total
water use within the proposed LEMA boundaries. However, efficiency recommendations are
provided for utilization in their management practices.

e. All FCL allocations were developed pursuant to the method explained under the FCL Allocation
section below and in Attachment C and shall be expressed in terms of total acre-feet (AF) for the
LEMA Period and such quantity will be provided to each Water Right Groups, composed of all
legally overlapped water rights, by point of diversion, place of use, or both.

f. Recognizing the current Board cannot constrain the future action of the Board in recommending
the LEMA be continued, it is the sense of the current Board that carryover of unused allocations
from this 5-year LEMA Plan should be allowed.

g. While allocations are provided by Water Right Group and as a 5-year group allocation, no
individual water right can exceed its Annual Authorized Quantity (AAQ) in any calendar year
unless already allowed under a MYFA or term permit.

h. FCL Allocations are shown in Attachment A by Water Right Groups, which includes a listing of
water rights and points of diversions within those Groups. Detailed allocation reports by Water
Right Groups have been made available at recent public meeting and are available upon request.



i. FCL Allocations for water rights subject to a DWR penalty order effecting permitted withdrawals
from 2011 through the LEMA Period will be adjusted accordingly by DWR, and such order may
not be appealed within the FCL Appeal Process.

j. Applications to change a water right filed with DWR will be processed under existing laws, rules
and regulations; and should be reviewed for consistency with the goals of the FCL during the
LEMA Period.

k. Water rights will not be permanently altered by a FCL Order of Designation but will be subject to
the terms and conditions of the FCL Order of Designation for the duration of the LEMA period.

Flexibilities - Allocations are provided as 5-year group allocations to Water Right Groups. Thus, as long
as individual water right annual authorized quantities and other conditions are met, stakeholders are free
to use these 5-year allocations to their best advantage.

In addition, this FCL is designed to work with other water management and flexibility tools including
Water Conservation Areas (WCA), multi-year flex accounts (MYFAs), multi-use permits, and
conditioned water rights that have existing 5-year allocations as a result of place of use expansions
approved under K.A.R. 5-5-11, while preserving the flexibilities provided therein as long as the LEMA
allocations are not exceeded.

[I. LEMA Allocations

FCL Allocations shall be assigned to each Water Right Group and shall apply to all irrigation
Appropriation Water Rights (with Vested Rights being unregulated by the LEMA; only required to
comply with the terms of their water rights), subject to Section II. No Water Right shall be allowed to
exceed its AAQ unless authorized by a Term Permit. FCL Allocations for each Water Right Group will be
included in an official Order of Designation issued by the Chief Engineer. Upon approval of the FCL,
FCL Allocations are subject to appeal pursuant to Section IX. FCL Allocations will be established based
on the following:

a. Irrigation Appropriation Rights

FCL Allocations are provided by Water Right Groups. DWR determined these groups and provided the
Board with water use by water right file number and point of diversion within such Water Right Groups.

The allocation method starts with the determination of 2011-2020 average use for each Water Right
Group. To determine the 2011-2020 historical usage for a Water Right Group, years of non-use for the
Water Right Group were excluded from averaging.

The allocation method then applies a required reduction to this average use, ranging between 0 and 25%
based on a sliding scale, with larger reductions for larger water use and lesser reductions for smaller water
use.

The required reductions from this 2011-2020 historical usage are determined based on the average inches
applied during 2011-2020 on authorized acres for the Water Right Group. When less than 3 inches per
authorized acres was applied in 2011-2020, no reduction in water use is required; when more than 12
inches per authorized acres were applied, a maximum 25% reduction is required from historic usage; in
between 3 and 12 inches, the required reduction in water use is based on a sliding scale between these
values.



Due consideration will be given for past conservation via the LEMA Plans Appeal process. If water rights
are enrolled or have been enrolled in conservation programs, have implemented past conservation
measures affecting their Historical Usage record, review of the FCL Allocation will follow the guidelines
set forth in Section XI and as presented in the FCL Appeals Memo.

Multi-Use Groups: For water rights which allow for irrigation and other uses (typically stock water) under
a single well under a water right, FCL allocations for only the irrigation use have been established based
on irrigation Historic Usage and the allocation methods provided herein. No LEMA restrictions on non-
irrigation use are provided under the FCL. Stakeholders are required to: 1) limit Water Right Group
irrigation use to the 5-year FCL Allocation provided and 2) to limit their annual use for all uses made of
water under the multi-use water right to its AAQ.

Multi-year Flex Accounts (MYFAs): Stakeholders with MYFAs may continue to use the flexibilities
provided under these permits, provided: 1) they maintain their 5-year account allocation use for such
water rights operating within the MYFA’s period and 2) they comply with their 5-year FCL Allocation.
Stakeholders may apply with the DWR for MYFAs at any time during the LEMA Period.

Water Conservation Areas (WCAs): Stakeholders with WCAs may continue to use the flexibilities
provided under their consent agreements, provided: 1) they maintain their corrective controls under the
WCAs during the WCA period, and 2) they comply with their 5-year FCL Allocation.

Water right conditions required under K.A.R. 5-5-11 (place of use rotations/expanded place of use with 5-
year allocations with GMD1 monitoring) — Stakeholders with water right conditions, such as annual
irrigated acre limits or existing 5-year allocations from an approved place of use expansions shall
preserve the flexibilities provided therein provided the 5-year FCL Allocations are not exceeded

b. Vested Water Rights and Groups with Vested and Appropriation Rights

Pursuant to K.S.A. 82a-703, Vested Water Rights shall not be subjected to the LEMA Management Plan.
For Water Right Groups with a combination of Vested Rights and Appropriation Rights, Stakeholders
may operate the vested rights pursuant to the Chief Engineer’s order establishing the rights including any
approved water right changes, and the Appropriation Rights of the Water Right Group are granted an
allocation consistent with the allocations provided.

¢. Non-Irrigation Uses

The FCL will not regulate water use for non-irrigation rights. However, the annual water use reports of all
non-irrigation water rights will be reviewed annually by the Board. Additionally, each type of use is
encouraged to implement the following recommendations:

1. Stock Water Rights

A. Increase efficiency by implementing scheduled infrastructure inspections, repairing
leaks in a timely manner, upgrading old equipment, and applying water reuse technology.

B. Use less than the recommended maximum water authorized by K.A.R. 5-3-22.

2. Municipal Water Rights
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A. Reduce the gallons per capita per day.

B. Implement scheduled infrastructure inspections, conduct system repairs in a timely
manner, implement systems to account for all water usage.

C. Consider implementing water reuse technology for precipitation runoff and effluent.

D. Require all new and remodel construction projects to use water efficient plumbing
fixtures and recommend that all consumers meet the new standard by updating their
existing fixtures.

E. Request all consumers, especially administrators of large capacity facilities and
outdoor sport and recreation areas, maintain infrastructures and repair leaks in a timely
manner.

F. Request all consumers use less water intensive plants and lawns, water in the early
morning and late evening, and be aware of the amount of water applied per year.

3. Industrial and Recreational Water Rights are asked to voluntarily conserve water whenever
possible for the betterment of their water community.

4. Domestic Water Rights
A. Reduce their gallons per capita per day.

B. Install water efficient plumbing fixtures in new and remodel construction and update
their existing fixtures.

C. Identify and repair leaks.
IV.  Violations

The FCL Order of Designation shall serve as initial notice to all Stakeholders within the LEMA boundary
on its effective date. A copy of the Order of Designation and the LEMA Management Plan shall be
available on DWR's website and GMD1's website. DWR shall mail a notification that the Order of
Designation is effective to all stakeholders and WUC:Ss, if different from the Stakeholder, with instructions
on how to request a copy of the Order of Designation. Violations shall be addressed as follows:
Exceeding the FCL Allocation, and all other water right violations shall be subject to applicable Kansas
statutes and regulations, specifically but not limited to K.A.R. 5-14-10 and K.AR. 5-14-12.

V.  Metering and Water use Monitoring

a. All stakeholders shall be responsible for ensuring their water flowmeters are in compliance with state
statutes and regulations prior to the diversion of water at each point of diversion.

b. In addition to being in compliance with DWR requirements and reporting annually the quantity of

water diverted from each point of diversion, all Stakeholders are encouraged to implement at least one
additional water flowmeter monitoring procedure.
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c. Water flowmeter readings should be taken by the Stakeholder every two weeks during periods of
active use and be kept as backup information.

d. Should the reported water flowmeter readings be in question and determined insufficient and no other
records are provided upon request of GMD1, the point of diversion shall be assumed to have diverted its
full AAQ for the period in question.

e. Whenever a water flowmeter is repaired or replaced, the stakeholder or authorized designee or WUC
shall submit Water Flowmeter Repair/Replacement Report (Form DWR 1-560) to GMD1 or DWR within
seven days of the completed repair.

f. This water flowmeter protocol shall be a specific annual review issue and if discovered to be
ineffective, specific adjustments shall be recommended to the Chief Engineer by GMD].

VI.  Accounting

a. DWR, in cooperation with GMDI, shall keep records of the annual diversion of water amounts for each
Water Right Group within the FCL boundary and the FCL Allocation balances. Upon written request, this
information will be available to the Stakeholder or GMD1.

b. GMD1 and DWR shall cooperate on reconciliation and correction of any annual water use report found
to be in error.

VII. LEMA Reviews

a. The Board, a member of DWR staff appointed by the Chief Engineer, and any other(s) appointed by the
Board, shall comprise the "Review Board" and shall conduct an annual review of the items in subsection
(b). The review data shall also be presented at the Annual Meeting of GMD1.

b. Annual Review Items
1. Water use data.
2. Water table/water level change information.
3. Economic data as is available.
4. Compliance and enforcement issues.
5. Any new and preferable enhanced management authorities that become available.
6. Other items deemed pertinent by the Review Board.
c. FCL Order of Designation Review

In addition to the annual review of the FCL, the Review Board shall conduct a more formal review of
FCL Order of Designation in the fourth year of the LEMA Period. The review will encompass the annual
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review items with a focus on the economic impacts, as data is available, to the FCL area and the local
public interest while pursuing the LEMA goals.

The Review Board shall produce a report to the Board following this review that contains specific
recommendations regarding future FCL actions. This report shall be presented at Stakeholder meetings
for the purpose of considering any future LEMA plans. All recommendations shall be supported by
reports, data, testimonials, affidavits or other information of record.

VIII. Impairment Complaints

The Stakeholders request that any impairment complaint submitted to the Chief Engineer during the
LEMA Period be investigated with consideration to water right priority and the LEMA Management Plan.

IX. Water Level Monitoring

Prior to this FCL proposal there were ninety-six recognized observation wells, four with continuous water
level sensors and three continuously monitored index wells, all within or near the FCL area that have been
measured annually by either DWR or KGS personnel. For each of these observation wells, there is a long
history of annual water level measurements. Groundwater pumping influences and recovery trends can be
analyzed to evaluate results of the corrective controls implemented by this LEMA Management Plan.

X. Coordination

The Stakeholders expect reasonable coordination between DWR and GMD1 on at least the following
efforts:

a. Development of the FCL Order of Designation resulting from the LEMA process.
b. Compliance and enforcement of the FCL Order of Designation.

c. Annual accounting of the FCL Allocations used and available balance to Stakeholders and WUCs if
different from the owner.

d. Continued public outreach and communication with stakeholders and interested parties
XI.  Allocation Appeal Process / Due Consideration of Past Conservation

a. The following process will govern appeals for the possible modification of FCL Allocations.

1. A Stakeholder will file an appeal with the Board following the guidelines outlined in the
Appeal Methods Memorandum and using the form developed by the Board for this purpose (See
Attachment F). The request shall specify the Water Right Group, water right number(s) and
point(s) of diversion and provide supporting material and justification, and the basis for the
chosen appeal method. Appeals may be based on any of the reasons outlined in the Appeals
Memo (See Attachment F). The Board will serve as the appeals board and will make the final
decision per their discretion. The Board may delegate the approval of certain types of appeals to
its Manager upon development of specific written guidance for the conditions and terms under

13



which such appeals may be approved by the Manager. The Manager shall provide a report to the
Board on such approvals at each Board meeting.

b. Stakeholders may submit an appeal consisting of a written request and supporting data at any time
during the LEMA Period. New FCL Allocations authorized by the Board will become effective the
calendar year the District Manager accepts a completed application to be brought before the Board.
Ownership/operational details will also be requested as a part of this written request.

c. Appeals based on previous voluntary conservation measures must be accompanied by complete
supporting documentation deemed acceptable and complete by the District Manager, before the appeal

will be scheduled for consideration by the Board. Information that will be required includes:

1. For water rights enrolled in government sponsored conservation programs, documentation
must include an approved enrollment contract indicating the years of participation.

2. Any other documentation supporting past voluntary conservation that may have influenced the
water use record from 2011-2020.

d. The Board will review the completed information at the first available regularly scheduled Board
meeting in due process or special meeting scheduled for the purpose of appeal reviews. The Board shall
issue one of the following determinations:

1. Denial of appeal.

2. Grant an extension for the Stakeholder to provide additional information.

3. The approved FCL Allocation will be based on the information presented. New allocations
approved will be for the current and subsequent years and not retroactive.
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Attachment A — Listing of LEMA Allocation by Water Right Group

Below a listing of Water Right Groups (Group) as determined by DWR, the water right(s) and authorized
point(s) of diversions for each Water Right Group, and the total FCL Allocation for each Water Right
Group.

Notes:
1. Allocations subject to appeal, if filed.

2. Water Right Group definition - A Water Right Group is composed of all legally overlapped water
rights (by place of use, point of diversion, or both).

3. Vested Rights (a Water Right which was put to beneficial use prior to June 28, 1945) are not restricted

as part of this proposed LEMA. Groups with both Vested Water Rights and Appropriation Water Rights

are assigned an allocation to the Appropriation Water Right(s) of the Group based on their use and the
-Group’s required reduction.

4. LEMA allocations pertain only to irrigation water rights.
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Attachment C — Method to Develop Allocations and Demonstration that the
LEMA’s Corrective Controls will meet Stated Goal

The stated goal of the FCL is to limit irrigation water use under Appropriation Rights within the proposed
geographic boundaries to 472,000 AF for the LEMA period. This stated goal is the sum of the allocations
provided to irrigation Appropriation Rights before appeals. This document will summarize the process
used by the Board to develop the allocations provided to these rights under the LEMA Plan and comment
on the expected effectiveness of the LEMA’s corrective controls to reach this goal.

LEMA Allocation Development

Overview: After exploring a host of options, the Board decided on an allocation method that makes
reduction based on 2011-2020 historic average usage, with larger reductions in water use for larger water
use and lesser reductions in water use for smaller water use. The required reductions in water use are
determined based on the average inches applied for each Water Right Group during 2011-2020 as applied
to the total authorized acres of Water Right Group. Years of no Water Right Group use are excluded from
averaging. When less than 3 inches per authorized acres was applied in 2011-2020, no reduction is
required; where more than 12 inches per authorized acres were applied, a 25% reduction is required from
historic use; in between 3 and 12 inches, the required reduction is based on a sliding scale between these
values.

Process - GMD 1°s staff and consultant worked closely with DWR to develop as accurate a set of
allocations as possible. While DWR proofed all reported water use, upon which the allocations are based,
part of the Board’s appeal process will allow stakeholders to provide the Board with additional water use
information which should be considered.

The Board requested DWR provide water use data from its WRIS database for all water rights within the
boundary of the District within the four counties outside of Wichita County, for the 2011-2020 period,
based on its determination of Water Right Groups.

Based on DWR’s data, the Board reviewed a number of allocation methods for irrigation water rights for
total water savings and the effect on water right groups and selected its allocation method summarized
above.

The Board determined that years of no use within a Water Right Group will be excluded from the
determination of the inches applied per authorized acre and the average water use used as a basis of
allocations.

The Board requested DWR review water use data acquired via WRIS against the actual water use records
at DWR and make corrections to the District’s data compilation.

The Board and DWR worked together to review and refine the base data and allocations to deal with a
range of special conditions including:

e Water Right Groups with both Vested Rights and Appropriation Rights. For each Groups,
stakeholders may operate the vested rights pursuant to the Chief Engineer’s order establishing the
rights including any approved water right changes, and the Appropriation Rights of the Water
Right Group are granted an allocation consistent with the allocations provided to others.

e Multi-use water rights - For water rights which allow for irrigation use and other uses (typically
stock water use) under a single water right, Water Right Group allocations for irrigation use have
been established based on Historic Usage and the allocation methods provided herein.



e Water right conditions required under K.A.R. 5-5-11 (place of use rotations/expanded place of
use with S-year allocations and GMD monitoring). For water rights with conditions including
existing 5-year allocations as a result of approved place of use expansions under K.A.R. 5-5-11,
preserving the flexibilities provided therein as long as the FCL Allocations are not exceeded for
such water rights, the allocations were determined as other the water rights except that the
authorized acres for purposes of determining the required reduction from historic water use is
assumed to be the “Base Acres” determined by DWR.

Demonstration that the LEMA’s corrective controls will meet stated goal

The “corrective controls” to be put in effect under the LEMA principally relate to the 5-year allocations
assigned to Appropriation Rights for irrigation use by Water Right Group. The sum of the 5-year
allocations these water rights is 472,000 AF for the 5-year period. This represents a reduction in excess
of 10% of the 2011-2020 actual use for the non-vested, irrigation use.

While it is expected that total FCL allocations will be increased as a result of the Board’s appeal process,
it is not possible to project how much allocation will be increased as a result of the appeal process, nor
how much water use will increase as a result of the increase in allocations (as not all increases in
allocation will result in increased use).

The number of appeals under the Wichita County LEMA was less than expected. The Board will require
stakeholders to provide evidence to support its appeals and will apply corrections to the water use records
to only those years in which conservation is demonstrated.

While the Board cannot at this time determine the terms of a future LEMA, it is this Board’s desire, as is
the case with the WCL, GMD 4 LEMAs and other multi-year allocation tools like MYFAs, that carry-
over of unused allocation from one LEMA period to another be allowed to encourage water conservation,
thus reducing the effects of allocation increases.

Past results from multi-year allocation programs such as LEMAs and WCAs have shown most
participants typically use less than allocated when enrolled in flexible allocation plans. See David
Barfield, DIV. OF WATER RES., 2020 Report on Implementing Legislative Tools to Extend the Life of
the Ogallala Aquifer (Jan. 2020) (noting the Sheridan LEMA achieved water use savings of 32%, over the
planned 20%). Additionally, given the strong public support for extended the life of the Ogallala-High
Plains Aquifer—and the strong support for this LEMA—it is a fair assumption that stakeholders in the
District will continue efforts to reduce their irrigation water use, and thus these voluntary actions will
assist in meeting the FCL goals.

Finally, the FCL Allocations are based on the Historical Usage from 2011-2020. With declining water
levels, pumping rates have and are declining for most as well. This will lead to reduced water use by
stakeholders of the FCL.

Ultimately, while the amount of additional water to be allocated via the appeal process is unknown, the
Board asserts that it is reasonable to assume the significant counterbalances noted above will more than
outweigh the additional water use that might occur under the appeal process.
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Summary of the Public Outreach Conducted by the GMD 1

for the Proposed Four County LEMA
June 26%, 2022

Document purpose: K.A.R. 5-19-2 related to Local Enhanced Management Area (LEMA)
plans, requires the following: “a separate memorandum containing a summary of the public
outreach conducted by the GMD before recommending the LEMA plan for approval shall be
submitted simultaneously with the LEMA plan and shall include a description of any changes
made to the LEMA plan due to any public comments.” This memorandum is responsive to this
requirement.

Introduction and Pre-Four County LEMA Public Engagement

Since shortly after the first LEMA was approved during 2013, the Western Kansas GMD No. 1
(GMD1) has been involved in engaging its public about the use of this tool to address the long-
term declines of the Ogallala Aquifer within its boundaries.

Important public outreach before the development of the current Four County LEMA (FCL)
proposal include:

e During 2013-2014 the Board developed a district-wide LEMA Proposal after two rounds
of public meetings and ultimately took the proposal to a public vote. While the vote was
short of the two-thirds majority supporting the proposal, the Board continued LEMA
discussions. The process and public engagement was informative and assisted with
subsequent LEMA development. Specifically, it became evident that a robust appeals
process was preferred which was written into the Wichita County LEMA and the
Proposed FCL LEMA Plan.

e Beginning in 2018, after the development of the Wichita County Water Conservation
Area (WC WCA), in part at the urging of members of the steering committee for the WC
WCA, the Board renewed its effort to develop a “district-wide LEMA”. The LEMA
proposal was discussed at most Board meetings of this period as well as at several annual
meetings. Ultimately, the Board decided to move forward with a LEMA only in Wichita
County as the need was the most urgent in this county, and there was already significant
public engagement and support through the WCA process as well as the Board’s LEMA
process.

Public Engagement During the Development of the Proposed Four County LEMA

As the Wichita County LEMA hearing process was reaching its conclusion, the GMD 1 Board
renewed its focus on developing a LEMA or LEMAS for the rest of the District. Public
engagement has taken many forms during the development period of the Four County LEMA
including:

e Discussion at most of its Board meetings from October 2020 to current, all open to the
public participation via Zoom or in-person (except when restricted by COVID). These
meeting have been noticed on GMD 1°s web site and by email for those who have



requested they be noticed of all Board Meetings. Most meetings over the last year have
included valuable participation in LEMA discussion by non-Board members including
both irrigation and non-irrigation interests, particularly over the final months of the
Plan’s development.

Throughout the FCL LEMA development period, the Board of Directors has been
diligent in engaging with respective constituents regarding the proposed LEMA and
associated methodology. This has resulted in changes to the proposed LEMA, as noted
later in the memorandum.

During late 2020, the GMD 1 Board began work with Dr. Nathan Hendricks of KSU to
design a survey focused on determining the level of support within the District for
developing a LEMA. This included a request for the individual’s preference on
groundwater reductions and proposed methodologies for establishing allocations. During
the spring of 2021, the survey was sent to 832 individuals, all of whom were water use
correspondents or water right owners on record with KDA-DWR at the time of mailing.
After his analysis, Dr. Hendrick’s presented his findings to the Board as well as at the
2021 annual meeting. The survey indicated significant support for a LEMA where
allocations implemented reductions of approximately 10-15%.

The District has a newsletter, “The Water Line” that will provide correspondence with all
District landowners on a quarterly basis to provide the latest District news and
information. There will also be a monthly newsletter available via the District’s website
on a monthly basis. The last physical newsletter was sent out in April of 2022. This
issue encouraged landowners and water right correspondents to reach out to the District
regarding the proposed LEMA and to obtain their draft LEMA allocation.

The District maintains a website that can be accessed at www.GMD]1.org. This website
also serves as a repository for informational materials including past LEMA presentations
and meeting materials.

The District sent notice of its annual meeting to its mailing list, noticing the planned
LEMA discussions.

At the 2021 Annual meeting, delayed due to COVID to August 11, 2021, the District
provided a presentation on its considerations related to additional LEMAs (Appendixes)
as well as handouts of the proposed attributes of a LEMA plan for the rest of the District
(Appendixes).

At the 2022 Annual meeting on Feb. 23, 2022, the District again provided a presentation
on its LEMA considerations, again including handouts to summarize the proposed
attributes of the LEMA. In addition, in response to comments from the 2021 annual
meeting, at the meeting those attending who had an interest in a water right were
provided with a draft LEMA allocation report for their water rights group(s) to
understand the effect of the proposed LEMA’s corrective controls (allocations) on their
particular water right(s). These were also provided to those calling to request them after
the meeting. The presentation was posted on GMD 1’s website.

In May of 2022, the Board held three Public Outreach Meetings: in Wallace, Scott and
Lane Counties. These meetings were noticed in several newspapers that service the
GMDI area. Additionally, a letter was sent out to all landowners on file indicating the




meeting times and locations and that the proposed LEMA would be the primary topic of
discussion.

Over the past several months District staff has been contacted via email, phone, or in
person visits by hundreds of constituents interested in retrieving their draft LEMA
allocation or learning more about the proposed LEMA.

Changes to the LEMA Proposal Made in Response to Public Comments

It is difficult to fully enumerate specific changes to the LEMA Plan made from public comment
due to the significant level of ongoing outreach, coordination and Board discussion with
individual constituent which has taken place over the last several years. However, several
general methodologies have been included below and directly reflect what has been heard and
discussed throughout the proposed LEMA’s development period.

Public comment significantly informed the overall goal of the LEMA in terms of overall
reductions as well as broadening the particulars of the appeal process.

Below is a listing of major differences between the Wichita County LEMA and the Four County
LEMA, much of which was influenced by comments from the public.

Rather than a flat 25% reduction from historic pumping, reductions are based on a sliding
scale reduction based on the 2011-2020 inches applied per authorized acres.

Allocations are provided by Water Right Group, rather than by point of diversion.
Allocation to Appropriation Rights within groups with both Vested and Appropriation
Rights are done differently, not requiring Vested Rights to voluntarily enroll in the
LEMA but provided an allocation to the Appropriation Rights of the Group based on the
same percent reduction as computed by the entire group.

There are no deadline for appeals to take place. Appeals can be heard at any time during
the term of the FCL, 2023-2027.

A robust and flexible appeals process has been developed to provide due consideration
for contested FCL Allocations.

Appendixes:

GMD1 KSU Survey on Preferences for GMD Irrigation Water Management, 2021
Survey Transmittal letter (second round)

August 2021 Annual Meeting presentation on Additional LEMA Considerations
August 2021 Annual Meeting handouts on Potential LEMA Attributes

February 2022 Annual Meeting presentation on Additional LEMA Considerations
February 202s Annual Meeting handouts on Potential LEMA Attributes

April 2022 GMD1 Newsletter

Public Outreach Letter — County Outreach Meetings

Appeals Memo — Handout at County Outreach Meetings

KGS Presentation from County Outreach Meetings



Lane County Outreach Meeting Agenda

Scott County Outreach Meeting Agenda

Wallace County Outreach Meeting Agenda

Map Handouts from County Outreach Meetings
PowerPoint Presentation from County Outreach Meetings
FAQ Sheet — Handout at County Outreach Meetings
County Outreach Meeting Sign-in Sheets
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LEMA Development — Appeals Process June 29%, 2022

GMD1 Four County LEMA Memorandum of Appeals Methods

Section 1 — Defining Voluntary Conservation
Background and Consideration
Pursuant to K.S.A. 82a-1041, LEMA Plans submitted by GMDs are required.to provide evidence so the

Chief Engineer can conclude that the Plan “gives due consideration to water users who already have
implemented reductions in water use resulting in voluntary conservation measures;”

Draft Definition of “Voluntary Conservation”

In direct regards to the LEMA and implementation overseen by GMDI1, voluntary conservation is defined
as the following. The intentional act of utilizing less water than is available in an unconstrained supply
under a set water right, not contingent on water year type. Per KSA 82a-1041, the LEMA plan must
show it “gives due consideration to water users who already have implemented reductions in water use
resulting in voluntary conservation measures.” Therefore, the act of conservation must be a physical and
purposeful change to on farm management outside of natural changes and or causes.

Section 2 — Examples and Criterion of Voluntary Conservation

The following examples and criterion are hypothetical scenarios that may be deemed as actionable
conservation by the GMD Board of Directors, on a case by case basis.

Voluntary Conservation Criteria

Example Criteria for Approving Conservation

Is this action of conservation voluntary? Yes
Can the landowner reasonably prove conservation through records, data, other? Yes
Was less water used regardless of water year? Yes
‘Was more water available, but not utilized? Yes
If a high water use crop (corn) was purposefully or permanently replaced with a low Yes
water use crop (sorghum), were the overall acres maintained?

Was the irrigation year cut short due to hail damage? Yes
Was extra-ordinary efficiency technology implemented to promote water savings? (ex. Yes
sub surface drip irrigation)

Is the landowner currently enrolled in a WCA? Yes

*These example answers indicate a potential response that would be indicative of conservation.

Possible Examples of Voluntary Conservation (in accordance with the known interpretation of due
consideration)

e In 2015 John Smith implemented subsurface drip irrigation which resulted in less water being
applied in 2015 (Normal WY) than in 2016 (Normal WY). John Smith is able to demonstrate this
because he can provide reasonable data and a written explanation that proves this was a voluntary
act, not reliant on supply availability.
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e In 2017, John Smith switched from irrigating corn to irrigating grass for seed, a crop that uses
significantly less water, without expanding his irrigated area. This resulted in a demonstrated
decline in water used. Thus years 2017-2020 will be excluded from determining the basis of his
allocation.

e In 2018, John Smith signed onto a Water Conservation Area, which committed him to a reduction
of 10% from his historic use. Thus 2018-2020 will be excluded from determining the basis of his
allocation.

e In 2016, John Smith decreased his irrigated acres to purposefully reduce water use. This action
was not dependent on water availability, rather the conscious effort to conserve. Similar with
moving to a crop rotation that used less water over the long haul.

e Typically John Smith uses approximately 60% of his land to grow corn and 40% of his land for
sorghum. Over the last several years he has adjusted these figures and now uses almost 95% of
his acreage to grow sorghum, a lower water use crop thus potentially resulting in overall
decreased water use.!

Section 3 — Examples and Criterion that are not Conservation

The following examples and criterion are hypothetical scenarios that may be deemed as not voluntary
conservative action by the GMD Board of Directors, on a case by case basis.

Example Criteria for Non-Conservation Yes/No#+

Is this action of conservation voluntary? No
Can the landowner reasonably prove conservation through records, data, other? No
Was less water used regardless of water year? No
Is it considered conservation if less water was used due to an inability to pump? No
Is it considered conservation if less water used due to a wet water year? No
Was water saved due to management practices that go beyond standard good practice? No
Are the low water use years of a crop rotation, part of their normal operations? No

**These example answers indicate a potential response that would not be indicative of conservation.

Examples of Non-Voluntary Conservation (In accordance with the known interpretation of due
consideration)

¢ In 2014 John Smith utilized a well that had a capacity of approximately 200 gpm. In 2016 that
same well is functioning at a capacity of 100 gpm. This reduced capacity and/or extended use
period would not be considered an act of voluntary conservation.

e John Smith has utilized a pivot irrigation system and drop nozzles for several years. This would
not be deemed voluntary conservation, as this is considered standard, good management.

! Total acreage must stay the same in order for this example to be viable. Additionally, crop change to low water use crops due
to reduced well capacity would not be considered conservation.
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1320 Research Park Drive 7~

Manhattan, KS 66502 a[ ] S aS 900 SW Jackson, Room 456
785-564-6700 ' Topeka, KS 66612
www. agriculture ks.gov Department of Agriculture 785-296-3556
Mike Beam, Secretary Laura Kelly, Governor

August 4, 2022

WESTERN KANSAS GROUNDWATER MANAGEMENT DISTRICT #1
KATIE DURHAM, MANAGER

906 W 5™

PO Box 604

ScotT CITY, KS 67861

RE: Western Kansas Groundwater Management District #1 Proposed Four County LEMA

Dear Ms. Durham,

Pursuant to K.S.A. 82a-1041, KDA-DWR has reviewed GMD 1's proposal for its Proposed Four
County LEMA as received on July 1, 2022.
Pursuant to K.S.A. 82a-1041 (), this initial review was limited to the following, as to whether the
plan:
(1) proposes clear geographic boundaries;
(2) pertains to an area wholly within the groundwater management district;
(3) proposes goals and corrective control provisions as provided in subsection (f) adequate to
meet the stated goals;
(4) gives due consideration to water users who already have implemented reductions in water
use resulting in voluntary conservation measures;
(5) includes a compliance monitoring and enforcement element; and
(6) is consistent with state law. K.S.A. 82a-1041 (a) goes on to say that: If, based on such
review, the chief engineer finds that the local enhanced management plan is acceptable for
consideration, the chief engineer shall initiate, as soon as practicable thereafter,
proceedings to designate a local enhanced management area.

Based on our review, I find that the proposal meets the requirements of K.S.A. 82a-1041 (a) and is
therefore acceptable for consideration. I will initiate proceedings to designate a local enhanced
management area as soon as practicable.
Statute requires two hearings on the proposed LEMA. The initial hearing is to resolve the
following findings of fact:

(1) Whether one or more of the circumstances specified in subsection (a) through (d) of K.S.A.

82a-1036, and amendments thereto, exist;

(2) whether the public interest of K.S.A. 82a-1020, and amendments thereto, requires that one
or more corrective control provisions be adopted; and

(3) whether the geographic boundaries are reasonable.

EXHIBIT “B”



If the initial hearing is favorable on all three issues noted above, a second hearing is required to
determine whether the area should be designated and the GMD's proposed local enhanced
management plan for the area be adopted.

Sincerely,

e

Earl D. Lewis, Jr.

Chief Engineer

Kansas Department of Agriculture
Division of Water Resources

pe: Mike Meyer — Garden City Field Office Water Commissioner
Mark Callender



