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1 BEFORE THE OFFI CE._ OF ADM NI STRATI VE HEARI NGS 1 APPEARANCES(Cont.)
2 STATE OF KANSAS 2 300, Wchita, Kansas 67206. Also present was
3 3 Orin Feril.
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14 14
15 This matter came on for Formal Hearing 15
16 before Matthew A. Spurgin, Presiding Oficer, at 16
17 Hyatt Regency Wchita, Riverview Ballroom 400 17
18 west Waterman, Wchita, Sedgwi ck County, Kansas, 18
19 conmencing at 9:01 a.m on the 28th day of 19
20 July, 2023. 20
21 21
22 22
23 23
24 24
25 25
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1 APPEARANCES 1 I NDEX OF EXAM NATI ON
2 City of Hays, Kansas appears by its 2 CITY OF HAYS W TNESSES
3 attorneys, David M Traster, Foul ston Siefkin LLP, 3 ORRIN FERI L
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; I CTY OF HAYS BXHIBITS - 1 PRESIDING OFFICER: All right.
2 Everybody, we can go on the record and get
3 NMVBER REFERENCED 3 started for the day.
4 Number 1-L......oeiiiiii 1392 4 And | guess maybe we should address this
5 NUmber 1-2.. ...t 1393 5 first since it looks like we have parties
6 Number 1-3.............c.iiiiiii 1474 6 in the room and then looks like Health and
7 Number 1-47..... ... ... . . . ... ... 1370 7 Environment counsel iswatching online.
8 Number 1656............ ... 1435 8 We've had some discussion previously about
9 Number 1679.......... .0t 1435 9 what we need to do for some kind of
10 Nunber 2462................. ... ... ... 1414 10 schedule to finish out everything with this
11 Nunber 2832...........iiiii 1395 11 proceeding.
12 Nunber 2875.. ... .. . . . 1467 12 Under the statute, once the heari ng
13 Nunber 2876..........iiiiiii 1471 13 concludes, there is that 90-day window for
14 Nunber 2877......... ... ... 1515 14 me to get an order finished out.
15 15 Commenting agencies have indicated they
16 16 would like the opportunity to submit
17 17 comments or at least potentially to submit
18 WATER PACK EXHI BI TS 18 some comments and also discuss the parties
19 EXHBIT 19 submitting some closing briefs, proposed
20 NUMBER REFERENCED 20 findings, conclusions of law.
21 Number 1865............... i, 1359 21 And | think Cities had submitted -- |
22 NUMbEr 1866. . ... ..o 1363 22 guess | was handed this morning what they
23 NUMDEr 1867 ..o 1364 23 submitted to the parties and commenting
24 24 agencies by email last night. Mr. Buller,
25 25 Mr. Traster, do you wish to address that
Page 1331 Page 1333
; - FEARING BXHIBITS 1 for the record here?
2 MR. TRASTER: Your Honor, |
3 NUVBER REFERENCED 3 submitted that to the parties listed at
4 Bxhibit A ... 1383 4 the -- listed on the email, which includes
5 Exhibit Boo''ritiiii i 1383 5 Matt Unruh from the K ansas Water Office and
6 6 Emily Quinn from KDHE but then the usual
7 7 suspects here. And | had submitted it to
8 8 Mr. and Ms. Lee before submitting it to
9 9 everyone else and they concurred. It's
10 10 just a proposal, but it's what we think
11 11 might work in terms of having an orderly
12 12 way to resolve that and still give -- and
13 13 to give the commenting agencies the ability
14 14 toweighin.
15 15 | will say that Mr. Unruh provided some
16 16 comments this morning, and | didn't read
17 17 them all carefully, but he suggested that
18 18 GMDS5 should be a commenting agency. We
19 19 didn't include them in the list, we --
20 20 because they have actually intervened as a
21 21 party, and we -- the main focus hereis on
22 22 getting all the evidence in the record so
23 23 that we can actually provide findings of
24 24 fact and conclusions of law based on the
25 25 evidence in the record and -- and not be
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1 trying to hit amoving target. 1 of evidence ought to conclude with this
2 So | think that it's pretty important 2 hearing and not -- the parties would not be
3 that -- that all the intervenors and the 3 allowed to submit evidence thereafter.
4 applicants be bound by the obligation to 4 PRESIDING OFFICER: Ms. Langworthy?
5 get their evidence in before -- in this -- 5 MS. LANGWORTHY: KDA would agree.
6 in this part of the process rather than 6 The other items, if we could, and Mr. Unruh
7 being able to submit new evidence after the 7 had included in thisemail -- it in his
8 fact, or after we conclude this portion of 8 email aswell, within your order if you
9 the proceeding. Otherwise, we think we'd 9 could give some guidance on the method by
10 be prejudiced. 10 which you want commenting agenciesto
11 Now, it doesn't mean we're not going to 11 submit their comments and then how -- well,
12 be flexible about it too, and -- but we 12 we had spoken about how to get notice to
13 can't redlly afford to have the responses 13 those commenting agencies that have been
14 to proposed findings of fact, you know, two 14 listed, and so to the extent that you want
15 days before with no ability to respond to 15 to provide guidance on that as well, we
16 them. So that's -- that's kind of where we 16 would request that you do so.
17 are. 17 PRESIDING OFFICER: Okay.
18 PRESIDING OFFICER: All right. 18 MR. TRASTER: | -- Mr. Unruh had
19 MR. TRASTER: | mean, and | have not 19 submitted four different comments, and |
20 spoken with Mr. Preheim about that, | have 20 focused on one of them, and | -- maybe he
21 no ideawhat his position would be. 21 needs to be heard here but -- or maybe
22 PRESIDING OFFICER: All right. 22 they're covered, | don't know, but those
23 Mr. Preheim, | guess under the statute, 23 other three I'm not -- | didn't see a
24 GMD5 would be a commenting agency, but GMD5 |24 problem, but | didn't really focus on them.
25 had also filed that request to intervene 25 PRESIDING OFFICER: All right.
Page 1335 Page 1337
1 even before everything got sent over to me; 1 Mr. Unruh, did you want to add anything?
2 and then at my request, then, you 2 And I'm going to also try to un-mute
3 officialy filed in the proper way so | 3 Ms. Quinn, she's counsel for Health and
4 could recognize you and grant you that 4 Environment, in case she needsto add
5 intervention status there. What are your 5 anything. Ms. Quinn ison Zoom watching
6 thoughts on Mr. Traster's comments there? 6 this proceeding.
7 MR. PREHEIM: So, Your Honor, I've 7 MR. UNRUH: Thank you, Y our Honor.
8 discussed with the client, | don't think we 8 And | guess | would mention in relation to
9 have a position either way, we'refineif 9 the email that is mentioned that | would
10 we're treated as a party for purposes of 10 have submitted earlier this morning today,
11 the findings and conclusions; there's not 11 the other three items, in addition to
12 going to be that much that we have to 12 clarification on my GMD5 related commenting
13 contribute, | don't think. So | think 13 agency bulleted item, would smply bein
14 we're okay if you want to treat usasa 14 relation to the notice that commenting
15 party. Either way isfine, though. 15 agencies would receive to alert commenting
16 PRESIDING OFFICER: All right. 16 agencies to the opportunity to provide
17 Mr. Cole, any comment on this proposed 17 comment, a date by which comments would
18 schedule? 18 need to be provided by commenting agencies,
19 MR. COLE: No, | think that sounds 19 aswell as that method for providing
20 like agood proposal. 20 comments within the context of this matter.
21 PRESIDING OFFICER: Mr. Lee? 21 So really asfar as the additional items
22 MR. LEE: Your Honor, as Mr. Traster 22 for consideration, it would just be that
23 indicated, we concurred with the proposed 23 clarification to be included that would
24 timetable, | think that's workable, and we 24 then be passed along to commenting
25 also agree that evidence -- that submission 25 agencies. So those -- those were the other
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1 three items that would have been mentioned 1 And then I'll list in there some of this

2 inmy email. 2 information. But the commenting agencies,

3 PRESIDING OFFICER: All right. And 3 | think what will be helpful for just

4 I'm going to seeif | can figure out away 4 noting those criteria that are to be

5 to do this without getting feedback through 5 considered, set forth in the statute,

6 this. All right. Ms. Quinn, are you 6 anything that the agencies have to comment

7 able -- 7 on those criteria.

8 MS. QUINN: Good morning, Y our 8 Go ahead, Mr. Traster.

9 Honor, can you hear me okay? 9 MR. TRASTER: Wéll, on reflection, |
10 PRESIDING OFFICER: Let me-- let me 10 suppose that some comments from commenting
11 try the other system here, the main one 11 agencies could come in and we might want to
12 that the big camera's on, see if that 12 have some response, and | don't think that
13 avoids some of thoseissues. I'll try 13 that'sincluded in our -- in our proposal.

14 un-muting thisone. Okay. Let'stry this 14 So I'm wondering, we put in -- we put in a

15 again, Ms. Quinn, can you hear us okay? 15 provision to say, you know, good cause

16 MS. QUINN: Yes, Your Honor, | can 16 shown for extensions, or whatever, but I'm

17 hear you, thisis Emily Quinn for Kansas 17 wondering about moving -- we've got afew

18 Department of Health and Environment, am | 18 days after the deadline, which | can't

19 coming through okay? 19 remember, for submission of responses, |

20 PRESIDING OFFICER: Iseverybody 20 wonder if we shouldn't move that out

21 else able to hear Ms. Quinn okay now? 21 maybe -- move that final -- we might -- my

22 Okay. So, Ms. Quinn, did you have 22 thinking was that we would have avery

23 anything you wanted to add in or comment on 23 cursory hearing to conclude it with

24 regarding that proposed schedule for 24 basically you saying, okay, | haveit all,

25 finishing out this proceeding? 25 the hearing's over, my 90-day time frame
Page 1339 Page 1341

1 MS. QUINN: | -- | received 1 starts.

2 Mr. Traster's email, thank you for that, 2 But we could have a comment or two from

3 Mr. Traster, and the schedule looked fine 3 an agency that we may want to respond to,

4 on our end, we would be in agreement with 4 and so I'm suggesting that we move that

5 that. I'll -- I'll echo some of the 5 last -- the date for the final hearing

6 reguests to have some guidance on how you 6 maybe ten days after the deadline just for

7 would like comments submitted and also if 7 submission, to give -- you know, if

8 you have any length cutoffs that you would 8 somebody needs to make a response.

9 like to provide us, page number, word 9 PRESIDING OFFICER: All right.

10 count, et cetera, so any guidance on that 10 Thoughts on that from the other parties?

11 as well would be welcomed on our end. But 11 MS. LANGWORTHY: That would be
12 besides that, for KDHE, everything looked 12 appropriate in our --

13 fine. 13 PRESIDING OFFICER: Best if we have
14 PRESIDING OFFICER: All right. So 14 some kind of agreement on thissince, as|
15 what | will do, whenever we conclude with 15 kind of indicated before, there's no

16 our evidentiary hearing part herein 16 template we can look at for how these have
17 Wichita, | will issue a scheduling order, 17 been done before to figure out the process
18 I'll incorporate that schedule that the 18 and, you know, when the hearing officialy
19 parties have agreed to, and I'll indicate 19 concludes. So if we can have something

20 in there that the parties have agreed that 20 where the parties have all agreed that this
21 the -- the close of the hearing pursuant to 21 is everybody's interpretation, everyone's

22 the statute, that 120-day window, will 22 in agreement on this, then we don't have to
23 conclude with aZoom -- call by Zoom on 23 address that as some issue later that

24 October 30th, and there'll be information 24 somebody istrying to say this didn't end

25 there for everybody to join in to that. 25 at the appropriate date, because

Pages 1338 - 1341 (4)
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1 everybody's agreed to it. 1 posted up on -- we've got a section on our
2 MR. TRASTER: Sure. | think the 2 website, KDA has one aso for the water
3 120 days runs on November 16th, or 3 transfer hearing, and I'll try to draft it
4 thereabouts, and so | think there's a 4 so it includes that.
5 little bit of room. | -- aswe did with 5 So anybody out there that might be
6 our prehearing conference, | don't think we 6 concerned about it, if something comes up
7 want to wait -- have it on the last day, 7 and somebody has some emergency, get
8 but | think afew days after the deadline 8 something in to let me know, we can push it
9 for submission of public comments and 9 back aday or so. But if we just plan on
10 responses to briefing and findings of fact 10 that being 9:00 a.m. on the 6th, does that
11 makes some sense. 11 sound acceptable?
12 PRESIDING OFFICER: What if wejust 12 MR. TRASTER: That worksfor us.
13 pushed it roughly -- am | looking at the 13 PRESIDING OFFICER: And hopefully
14 right month here? What if we just push it 14 that will not be avery long proceeding,
15 roughly aweek to have the -- what you have 15 it'll just be everybody getting together,
16 there for October 30th, if we just push 16 if there's some final thing that needs to
17 that to the end of that week, haveit on 17 be addressed, we can addressit. Then,
18 Friday, the 3rd, that would be aweek for 18 otherwise, well closeit out, and that
19 the parties to have reviewed anything that 19 would start that 90-day window for the
20 the commenting agencies would have 20 order, so | guess that would put it at
21 submitted? 21 roughly the end of January when that order
22 Well, | guess| hate to say work over a 22 would be due, then.
23 weekend, but that's kind of how itis 23 Now, asfar asthelist of other
24 sometimes; sometimes | get more done on the 24 potential commenting agencies, now, as
25 weekend when I'm not getting interrupted by 25 we've kind of already addressed, when that
Page 1343 Page 1345
1 other things, | can just shut the door and 1 notice first went out, notice was sent to
2 focus for afew hours without the phone 2 those agencies that had identified that
3 ringing and ... 3 they wanted to be a commenting agency,
4 MR. TRASTER: | think that would be 4 because the way the statute is worded was
5 fine, aweek or ten days. | guess|'m-- | 5 the appropriate commenting agency.
6 do work over the weekends and prefer to 6 | don't know that it would be
7 have them because -- for that very reason, 7 appropriate for me as the judge and hearing
8 so maybe instead of that Friday the next 8 officer in this matter to contact each of
9 Monday. 9 those potential commenting agencies listed,
10 PRESIDING OFFICER: Monday, the 6th? 10 to call them up and say, hey, do you want
11 MR. TRASTER: That would be ten days 11 to be a commenting agency in this matter?
12 before the final date. 12 Isthat something that maybe some of the
13 MR. LEE: And we have no objection 13 other commenting agencies would want to
14 to that, Y our Honor. 14 talk to some of your contacts at those --
15 PRESIDING OFFICER: Okay. Wecan do 15 MS. LANGWORTHY: We can handle that,
16 November 6th, then. That gives usafew 16 Y our Honor.
17 days if there's some emergency that comes 17 PRESIDING OFFICER: -- other
18 up for somebody, we can push it afew days 18 entities and seeif -- and if they want to
19 and just continue it that way. | guess| 19 become a commenting agency, they just get
20 will -- so there's proper notice of 20 something sent in, request to be recognized
21 everything, I'll note that we're going to 21 as a commenting agency, such as what KDHE
22 continue -- we'll continue the hearing to 22 and the Water Office did, and that way they
23 conclude with the Zoom call on 23 can be -- everybody has that notice through
24 November 6th, or continued to whatever day 24 the E-file system and everything there that
25 after that as deemed necessary, with notice 25 they know those agencies should be added to
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1 the servicelist? 1 MR. TRASTER: | think it'sagood
2 MR. PREHEIM: What if you were just 2 one.
3 to set up a, essentially a pleading that's 3 PRESIDING OFFICER: Any other
4 anatice that says, you are a potential 4 comments on that? Okay. | think we could
5 commenting agency under the following, if 5 probably do that, then, just to let them
6 you choose to make comments you have this 6 know to contact usif they want to be --
7 deadline to do so, and then just send it 7 and | think I'll probably just have our
8 out as sort of a, almost like a pleading 8 clerk sign off onthat. Sol don't want to
9 out of this proceeding? That way you're 9 be crossing that line of asking somebody to
10 not actually call -- nobody's calling them 10 come and comment in it, just trying to
11 up, you're just sending them the notice, 11 maintain my role of being neutral in this
12 and it'saformal notice and they can 12 matter. So | guess| could have Jess, who
13 decide or not whether they want to comment. 13 serves as our clerk, sign off to send out
14 MR. TRASTER: That worksfor us. | 14 to those parties that are listed here.
15 know that I'm aware that OAH likes to have 15 But in addition to that, Mr. Unruh,
16 ital onits-- onits-- 16 Ms. Langworthy, Ms. Quinn, if you do have
17 MR. PREHEIM: On adocket. 17 contact with any of those entities listed,
18 MR. TRASTER: -- on its docket, so 18 would you just go ahead and let them know
19 I'm fine either way. Whether they enter 19 aswell, and if they get something sent in
20 their -- | mean, | guess they're going to 20 beforehand, then we don't need to send a
21 haveto sign up in order to be ableto file 21 |etter to them? And then that way we just
22 anything in the OAH system. 22 make sure everybody is covered.
23 PRESIDING OFFICER: Yeah, the state 23 I'm sure after al this, if we wanted
24 agencies would because | think -- | think 24 to, we could go back and probably find ways
25 amost al those agencies that would be 25 to kind of clean up the statute regarding
Page 1347 Page 1349
1 listed there, other than -- | don't think 1 this, to make this alittle better.
2 technically have a contract with GMDs, but 2 Hopefully, we've done the best we can to
3 al the other entities, because we have 3 try to make this process as effective as
4 contracts with them for other matters, 4 possible, but | think that's -- would all
5 under their contracts one of those 5 be things that we could do there.
6 provisionsisthat all their activities 6 MR. TRASTER: One-- | guessone
7 with us, they need to use the E-file 7 other thing, when | prepared thislist of
8 system. 8 agencies, | think | made a note in there
9 MR. TRASTER: Sure. 9 that it's the agencieslisted in the
10 MR. BULLER: | supposeif you went 10 statute and it's the agencies that are
11 the route of Mr. Preheim's suggestion, you 11 ex officio to the Kansas Water Authority.
12 could advise them that they would need to, 12 But there could be some other agency |
13 you know, register through the system so 13 missed because | wasn't -- | don't know who
14 that they -- before they would be able to 14 else there might be out there that -- |
15 submit a comment, if that was the route you 15 mean, | don't think we need the KBI, you
16 went, yeah. 16 know, | mean, | -- | don't know who else
17 MR. TRASTER: They would have to 17 hasa--
18 fill out aform and sign their life away 18 PRESIDING OFFICER: Right.
19 like the rest of us. 19 MR. TRASTER: You know, what other
20 MR. PREHEIM: And thereason | 20 agencies there might be and so --
21 suggested that is just so you would have a 21 PRESIDING OFFICER: I think as you
22 docket record that says this contact was 22 pointed out at one point earlier when we
23 made and they were given the opportunity to 23 were discussing some of thistoo, the
24 make the comment, that's the reason | 24 notice of that public hearing -- or the
25 suggested using that. 25 prehearing to start off this whole process
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1 was published in the Kansas Register, and 1 was not actually admitted to the record,
2 so there was officially anotice published 2 then, during the course of it, and by that
3 out there that everybody could have 3 point everybody will have had a few months
4 received and received that notice to become 4 to gone through the transcript and
5 acommenting agency. 5 double-check, triple-check everything, and
6 MR. TRASTER: | guessthe other 6 if somebody catches something, then that
7 thing that just occurred to meisthat you 7 gives us that opportunity to kind of
8 may want to include provisions saying this 8 correct that at that point, then.
9 islimited to the parties and to commenting 9 MR. TRASTER: | would suggest that
10 agencies. The public has had its 10 that be -- that we do that by the deadline
11 opportunity to comment. 11 for submitting the findings of fact and
12 PRESIDING OFFICER: Correct. And 12 briefings rather than waiting till the last
13 we -- aswe've aready addressed, those 13 minute.
14 public comments that were received in 14 PRESIDING OFFICER: What do you
15 writing have been admitted to the record, 15 suggest, as a motion then?
16 aswell asthe public comment hearing that 16 MR. TRASTER: Well, whatever, |
17 was held out in Hays, the recording of that 17 don't know exactly what you're thinking
18 is admitted to the record, so those are all 18 about, but what | don't want to haveisa
19 part of the record in this matter. So | 19 lot of surprises.
20 think that kind of takes care of those 20 PRESIDING OFFICER: | understand
21 matters. 21 that.
22 The other thing | just want to ask you 22 MR. TRASTER: And so -- and | think
23 about, Mr. Traster, based on thisit almost 23 | understand what you were referring to
24 looks like you think we're going to 24 but, yeah, a motion to recognize this
25 conclude everything Monday, do you think 25 document or that document that was in the
Page 1351 Page 1353
1 that's a safe bet for wrapping things up? 1 record but didn't get included in some way,
2 MR. TRASTER: | don't know what 2 but whatever.
3 anybody elsein the room is going to do. 3 MR. BULLER: And, Your Honor, |
4 PRESIDING OFFICER: Okay. 4 would suggest that if it's agreed amongst
5 MR. TRASTER: But | think, you know, 5 all the partiesthat it can be, you know,
6 | think we may finish witnesses today, 6 an agreed, you know, type motion to
7 and -- and Monday we need to, as Y our Honor 7 supplement the record with whatever. If
8 had said, go through some of the exhibits, 8 the parties are not in agreement, then a
9 make sure that we have all of the exhibits 9 motion.
10 marked and understanding. So | think -- | 10 MR. TRASTER: Good idea.
11 think we need sometime to do that, and | 11 PRESIDING OFFICER: Okay. | like
12 doubt that we can get that done today. So 12 that idea, anybody else have any thoughts
13 I'm thinking Monday, but, you know, | mean, 13 on that?
14 maybe there will be awitness Monday, | -- 14 MR. LEE: Wedo not, Your Honor.
15 | don't know. 15 PRESIDING OFFICER: Okay. Sowell
16 PRESIDING OFFICER: Okay. All 16 take up on Monday, we'll try to catch
17 right. And | am going to just make anote 17 everything, hopefully we will, but if there
18 here for the scheduling order, | will try 18 is something that is missed, if the parties
19 to work something in there that when we 19 can circulate emails among each other and
20 cometo our formal closing by Zoom, since 20 get an agreement and then submit just an
21 the hearing's not been closed, if during 21 agreed motion to admit this exhibit that
22 that process of getting everything together 22 was addressed in the hearing but not -- but
23 we discover there's something that we 23 not officially admitted into the record,
24 missed somewhere that -- that was brought 24 then we can do so. Otherwise, we have the
25 up but then was not -- some exhibit that 25 motion and then there will be atimeto

Court Reporting Service, Inc. 316-267-1201

(7) Pages 1350 - 1353



Formal Hearing - Vol. 8

Hays, Kansas & Russdll, KSv

July 28, 2023 Edwards County, Kansas & Kansas Water Transfer Act
Page 1354 Page 1356
1 respond to that. 1 was referenced yesterday, WP14890 from your
2 MR. BULLER: Asamatter of your 2 discovery documents --
3 personal preference, Y our Honor, should we 3 MS. LEE: Right.
4 attach an agreed order to that if there's 4 PRESIDING OFFICER: -- your list of
5 no -- no dispute about the admission of 5 water right holders.
6 those supplemental documents, or do you 6 MS. LEE: Uh-huh. And | actually
7 want to do your own order? | mean, 7 didn't upload our exhibits. | had
8 different -- different judges have 8 contacted your office, and they indicated
9 different preferences. 9 that -- | contacted your office and they
10 PRESIDING OFFICER: | don't think 10 indicated that | can send them alink. |
11 you need to submit an agreed upon -- a 11 didn't know if they would all upload to
12 proposed order; if you just -- just a 12 the -- but | can upload them all, that's
13 one-page -- 13 fine.
14 MR. BULLER: Okay. 14 PRESIDING OFFICER: Okay. Wdll, if
15 PRESIDING OFFICER: -- pleading, say 15 they have alink, then if they're al
16 the attached exhibit was addressed during 16 available on that link, then I'll make sure
17 the hearing, we discovered when reviewing 17 the legal assistant knows to pull those, to
18 the transcript it was not admitted to the 18 get those on there aslong as they're
19 record, and the parties agree it should be 19 marked with whatever numbers that they need
20 admitted to the record. 20 to have on there.
21 MR. BULLER: Okay. 21 MS. LEE: And I'm happy to upload
22 PRESIDING OFFICER: And then that's 22 them, | just didn't know the bandwidth of
23 something that we can just addressin 23 the, you know, of the upload --
24 closing for everything, that it's all 24 PRESIDING OFFICER: | think right
25 admitted and ... 25 now with the Cities' exhibits we just kind
Page 1355 Page 1357
1 MR. BULLER: Sounds great, thank 1 of have a placeholder on there, we're
2 youl. 2 trying to --
3 PRESIDING OFFICER: Pretty much 3 MS. LEE: Okay.
4 there's an agreed order to admit something 4 PRESIDING OFFICER: -- work out
5 that we missed, | don't see any reason why 5 getting those, like, merged into asingle
6 | would not grant that. 6 file or just acouple of filesinstead of
7 Let's see, | think that's -- oh, the 7 having 2800 separate files on that list
8 other thing | did have on thelist to 8 there. So they were working on that and
9 address -- 9 they just had a placeholder in there for
10 I'm going to go ahead and mute 10 when those have been submitted.
11 Ms. Quinn. 11 MR. BULLER: Your Honor, similarly,
12 Okay. The other note that | had to 12 for the Cities, for these documents that we
13 address today, we have the roughly 2800 13 had added to the record that were beyond --
14 pages of exhibits -- or roughly 2800 14 or that we've discussed and addressed
15 exhibits, | should say, that the City has 15 during this hearing that were beyond those
16 offered. For Water PACK, Edwards County, 16 that we initially sent a USB drive that
17 we have your exhibit list but not all of 17 were added to the OAH sytem, we'll upload
18 those exhibits have been uploaded. Over 18 those or we'll send alink or whatever we
19 the weekend or so, can you check and those 19 need to do to get those into your system.
20 that -- | know exhibits such asthe 20 PRESIDING OFFICER: Just so we make
21 prefiled testimony were uploaded, but then 21 sure any additional documents are all
22 some of those additional ones were not that 22 reflected in that E-file system 'cause
23 have been addressed in the hearing, such as 23 that's our official record of everything
24 just acouple on my list here, 01863 isa 24 thenso ...
25 census map and then the additional one that 25 MR. BULLER: That's on the agenda
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1 for this weekend. 1 next witness to testify today?
2 PRESIDING OFFICER: Okay, great, 2 MR. BULLER: Y our Honor, my
3 thank you, everybody. All right. Any 3 understanding is that Mr. Lee planned to
4 other matters the parties think we need to 4 call Ms. Walker right up front, and that's
5 address before we go back to testimony? 5 fine with us.
6 MR. LEE: Your Honor, quickly, and 6 MR. LEE: Andif so, that's what
7 it could be that your comments really 7 we'd do, Y our Honor.
8 obviate the concern | was going to raise 8 PRESIDING OFFICER: Okay.
9 with you, this 14890, which isthe list of 9 MR. LEE: Wewould call Susan
10 right -- water right holders adjacent to 10 Walker, please.
11 the R9 Ranch, | think, essentially was 11 PRESIDING OFFICER: Ms. Waker,
12 offered in evidence yesterday, I'm not sure 12 please come up and take the stand. Please
13 it was ruled upon. So we just wanted to 13 raise your right hand.
14 confirm that, in fact, it is admitted? 14
15 PRESIDING OFFICER: Okay. Well, | 15 SUSAN WALKER,
16 guess we can -- that would have been one of 16 having first duly sworn or affirmed, was
17 those things that we would be taking up on 17 examined and testified as follows:
18 Monday or so anyway to make sure we cover 18
19 anyway. Soif we're following your 19 DIRECT EXAMINATION
20 numbering system, would that be -- | know 20 BY MR. LEE:
21 that was your Bates number from when you 21 Q Ms. Walker, good morning.
22 had your discovery documents, would that 22 A Good morning.
23 then become 10865, or what would that 23 Q Could you state your full name?
24 number be from your -- for your exhibit 24 A Susan Walker, W-A-L-K-E-R.
25 list then? 25 Q Andwhat isyour business address?
Page 1359 Page 1361
1 MS. LEE: Yeah, it would be -- it 1 A 469 South Cherry Street, Suite 100, Denver,
2 would be 1865. 2 Colorado 80246.
3 PRESIDING OFFICER: All right. So 3 Q Andwhoisyour employer?
4 isthere any objection to that list of 4 A Harvey Economics.
5 water right holders from that -- off that 5 Q What doesyour work for Harvey Economics entail
6 WP14890 document? 6 in ageneral sense?
7 MR. TRASTER: No objection, Y our 7 A Waéll, we'rean economics and financial
8 Honor. 8 consulting firm, I'm a director thereand part
9 MR. COLE: No. 9 owner, |'ve been therefor 18 years. And so
10 PRESIDING OFFICER: All right. That 10 we'vereally sort of run the gamut of economic
11 will be marked, then, as 1865, or WP01865 11 and financial analysesrelated to natural
12 following that numbering system and will be 12 resour ce issues, really focusing on water. My
13 admitted to the record then. 13 particular roleor expertiseis demographic
14 MS. LEE: Thank you, Y our Honor. 14 analysis, economic modeling, demogr aphic
15 MR. LEE: Thank you, Y our Honor. 15 pr oj ections, socioeconomic impact analysis
16 PRESIDING OFFICER: Any other 16 related to natural resour ce topics.
17 matters, then, from anybody? 17 Q Okay. And was Harvey Economics retained by
18 All right. Mr. Traster, when we broke 18 Water PACK?
19 for the evening, you were about to start 19 A Yes.
20 your cross-examination of Mr. Wenstrom, but 20 Q The-- for what purpose, again in ageneral
21 there's also some discussion about possibly 21 sense?
22 holding and taking his testimony alittle 22 A Inageneral sense, our main purpose wasto look
23 bit later, if necessary, regarding some 23 at thewater demand projections and water needs
24 travel schedules of some other withesses. 24 for the Cities of Hays and Russell.
25 What are the parties wanting to do for the 25 Q Okay. Soin conjunction with that undertaking,
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1 Harvey Economics was asked to prepare areport, 1 PRESIDING OFFICER: Okay. So 1866
2 wasit not? 2 will be admitted asif she gave that
3 A Thatiscorrect. 3 testimony today.
4 Q Andthe report, and we have discussed this 4 And then did you want to address the
5 with -- with the tribunal and with other 5 rebuttal that Ms. Walker hasfiled, then?
6 counsel, the testimony related to that report 6 MR. LEE: Only in the sense of, |
7 and the report itself was signed by your 7 think her testimony, Y our Honor, was to the
8 colleague, Edward Harvey; is that right? 8 effect that she coauthored that, it was not
9 A Thatiscorrect. 9 in need of revision, and sheis prepared to
10 Q But we understand that you coauthored the 10 be cross-examined about it, and so we would
11 report; isthat right? 11 offer the rebuttal report aswell.
12 A Thatiscorrect, and Harvey and | worked closely 12 PRESIDING OFFICER: So that would be
13 together on this-- all of our analysesand the 13 1867; isthat correct?
14 report. 14 MS. LEE: Yes.
15 Q And the same would be true of the direct 15 MR. BULLER: No objections from the
16 testimony? 16 City of Hays.
17 A Thatiscorrect. 17 PRESIDING OFFICER: And, I'm sorry,
18 Q Soyou are prepared, as| understand, to be 18 | guess| did not check the other parties.
19 cross-examined on the testimony that was signed 19 Mr. Cole, do you have any objection to
20 by Mr. Harvey and also in the same vein the 20 either of those?
21 original report that Harvey Economicsfiled 21 MR. COLE: No.
22 along with arebuttal report; isthat right? 22 PRESIDING OFFICER: Ms. Langworthy?
23 A Yes. 23 MS. LANGWORTHY': No, Your Honor.
24 Q Okay. Asto thetestimony and the reports, 24 PRESIDING OFFICER: Mr. Preheim?
25 Ms. Walker, do they remain accurate as of today 25 MR. PREHEIM: No, Your Honor.
Page 1363 Page 1365
1 from your perspective? 1 PRESIDING OFFICER: So 1866 and 1867
2 A Theydo. 2 will both be admitted into the record then.
3 Q Arethereany revisionsor correctionsthat are 3 MR. LEE: Thank you, Y our Honor, we
4 needed? 4 have nothing else.
5 A Nope 5 PRESIDING OFFICER: Mr. Traster or
6 MR. LEE: Y our Honor, we would offer 6 Mr. Buller, who will be --
7 those documents in evidence. 7 MR. BULLER: | will be, Y our Honor,
8 PRESIDING OFFICER: All right. Pull 8 no questions on behalf of the City of Hays.
9 those up here. So thiswould bein -- I'm 9 PRESIDING OFFICER: Okay. Mr. Cole?
10 trying to find the exhibit number here so 10 MR. COLE: Yes, thank you, | just
11 I'm tracking everything. And did that have 11 have a couple.
12 an exhibit number on it yet? 12
13 MS. LEE: It does not, Y our Honor. 13 CROSS-EXAMINATION
14 PRESIDING OFFICER: Okay. That's 14 BY MR.COLE:
15 why I'm not finding it on the exhibit list. 15 Q Ms. Walker, my nameisKen Cole, I'm -- |
16 MS. LEE: It will be 1866. 16 represent the City of Russell.
17 PRESIDING OFFICER: 1866. And that 17 A Good morning.
18 will be on what was filed as Mr. Harvey's 18 Q And | reviewed your report, and | just ask that
19 testimony that she is adopting? 19 we kind of look at your conclusions.
20 MR. LEE: Correct. 20 A Uh-huh.
21 PRESIDING OFFICER: Okay. So 21 Q There'sanumber of those, but I'm only -- we're
22 addressing that onefirst, then, is there 22 only going to discuss a couple of them.
23 any objection? 23 A Okay.
24 MR. BULLER: No objection, Your 24 Q Areyou ableto seethe screen there?
25 Honor. 25 A Yes
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1 Q Okay. Andthefirst onel wanttolook at is 1 | have been listening through the hearing here
2 number 4 and it says, if you'll read along with 2 and there so | have heard some of that.
3 me, estimates of firm yield water supplies 3 So you had heard that the governing bodies of
4 during the drought periods provided in the 4 both Citiesimposed some rather strict
5 McCormick expert report, as compared to 5 restrictions on water use during those times?
6 projected water demands, indicate that Hays and 6 Yes, | have heard about conservation measuresin
7 Russell currently have sufficient water supplies 7 general and drought period restrictions.
8 to meet demands during a moderate drought, 8 And in some cases, at least for the City of
9 similar to that experienced in 2011 and 2012. 9 Russell, not just restrictions but prohibition
10 Does that appear correct? 10 of use of water?
11 A Itdoes. 11 Correct.
12 Q Okay. Andl just-- | just want to get some 12 All right. Have you also -- were you also able
13 understanding on this. So in looking at that, 13 to hear testimony with respect to the, what we
14 at the water supply that's referred to, and 14 call theindustriesin Russell, PureField, which
15 there's been testimony in this proceeding as to 15 isthe gluten plant and ethanol plant?
16 the Cities' sources not including the R9 Ranch, 16 Yes.
17 so when you refer to the water supplies, you're 17 And the fact that they were required to reduce
18 referring to those existing sources. Would that 18 their demand for water during this period of
19 be correct? 19 time?
20 A That'scorrect. 20 | did hear that.
21 Q Yeah. Andinthisbullet point 4, you're 21 Okay. And so then taking into those
22 referring to the drought that occurred in 2011 22 considerations, isit still your opinion that
23 and 20127 23 those Cities were able to meet that demand
24 A Yes. Andjust to clarify, in the McCormick 24 during those periods?
25 report, the moder ate drought conditions, you 25 Well, it is-- it ismy opinion that based on
Page 1367 Page 1369
1 know, that were described as a two-year period, 1 the supply infor mation from the Burns &
2 and that'swhat that sort of referenceto'11 2 McDonnell report that they will be ableto meet
3 and '12 came from. 3 the demands going forward in the future under
4 Q Okay. AndI think inyour report, you also -- 4 those conditions.
5 it reflects that more severe droughts are 5 So long as we impose those restrictions and
6 possible, but this one is being characterized as 6 prohibitions?
7 amoderate drought? 7 Well, you know, when we looked at the
8 A Thatiscorrect. 8 projections going forward compared to those
9 Q Okay. Andyour bullet point says that Hays and 9 supplies, therewere still, under a moder ate
10 Russell, quote, currently have sufficient water 10 drought condition, some excess water supplies.
11 supplies to meet demands during a moderate 11 So your -- your assumption and conclusion may be
12 drought, end quote. What do you mean by that, 12 that the Cities, while they're on the ground
13 sufficient water supplies to meet those demands? 13 dealing with their particular situations, they
14 A Weéll, we made projections of water demands for 14 may have been in error?
15 each of the Cities through 2040 using what we've 15 Well, we had to use the information that we had
16 determined to bereasonable annual growth 16 on the sustainable supplies from the Burns &
17 projections, and so we projected out the 17 McDonnéll report, and that's what we used.
18 population and water demandsthrough that period |18 All right. You're not suggesting that the
19 and then compar ed them to the water supplies 19 Cities should have to live under those
20 stated by Mr. McCormick in the Burns& McDonnell |20 restrictions at all times?
21 report. 21 No, | -- no, there are certain drought period
22 Q Wereyou ableto listen to testimony with 22 restrictionsthat are alwaysimposed during
23 respect to the type of demands that Cities were 23 certain periods.
24 experiencing during that period of time and the 24 Okay. | want to -- can you scroll down to, |
25 effect that it had on the population? 25 believeit's 12? And that isrealy somewhat at
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1 the heart of this proceeding here, and I'll read 1 Groundwater Management District showed that the
2 that again, bullet point 12, and it says, quote, 2 direct economic impact of an acre-foot of
3 the net costs of the R9 Ranch project will 3 Ogallalawater for irrigation has about an $18;
4 likely exceed its benefits to the Cities and the 4 wheresas, the direct economic impact for an
5 State of Kansas, end quote. And -- did | read 5 acre-foot of municipa use has about $460. Do
6 that right? 6 you see that?
7 A Youdid. 7 A |do.
8 Q Okay. And your report has various elements that 8 Q Okay. Areyou familiar with the concept of the
9 it looked at in reaching this conclusion, did it 9 differing values of economic impact --
10 not? 10 A Yes.
11 A Thatiscorrect. 11 Q --withrespect to an acre-foot of water? Okay.
12 Q Okay. Asl hadindicated, | represent the City 12 One of the -- the Cities -- the City of
13 of Russell and we have -- we have an industry 13 Russell's contention is that they need the
14 there that isreal important to us, and there's 14 additional source of water from the R9 Ranch for
15 been testimony that that industry is not only 15 avariety of reasons, but oneisto deal with
16 important to us but isimportant to farmers 16 future industrial prospects as being presented
17 throughout the county and throughout the state. 17 toit right now. PureField hasindicated and
18 Would you agree with that? 18 the evidence in the case already has shown that
19 A Yes. 19 they have a planned expansion of their plant,
20 Q There'saso testimony that that industry isin 20 but in order to do so they -- they require a
21 the planning stages and would like to expand its 21 commitment of afirm supply of an additional
22 operation. Areyou familiar with that? 22 approximately 500,000 gallons of water a day,
23 A | haveheard that, yes. 23 okay? Now, it isnot, | don't think, in what
24 Q Okay. And | want to go to Cities Exhibit, 24 you've seen and what you've reviewed that in any
25 Jami, 1-47. 25 type of drought situation that the City of
Page 1371 Page 1373
1 And I'll represent to you that thisisa 1 Russell could provide that firm supply to them
2 memo written by the president of the Docking 2 under existing conditions?
3 Ingtitute at Fort Hays State. Areyou familiar 3 A Youknow, | haven't seen any of that
4 with that -- 4 documentation from the plant stating any
5 A Yes 5 particular amount of water that they need. If
6 Q Okay. And canyou tell me briefly what that 6 that isavailable, you know, it should be
7 entity does? 7 something that should be considered in those
8 A Oh,am | familiar with the entity? I'm not 8 calculations. | have not seen that information.
9 familiar with the Docking I nstitutein 9 Q AndI understand that. And actually in your
10 particular, | am familiar with this memo. 10 report, you address the fact that you were just
11 Q With the memo? 11 dealing with the information --
12 A Yeah. 12 A That'scorrect.
13 Q Andthere'sreally only one purpose that | 13 Q --that you had been provided, that's all that
14 wanted to show, if we could go to, it is, | 14 you could deal with in providing your report,
15 think, on page 2, footnote 4. Can you see that? 15 right?
16 Barely? 16 A That'scorrect.
17 A | think | can pretty well seeit. 17 Q Okay. And through the testimony and the
18 Q Weaell, you're doing better than me, I'm closer. 18 information provided in this hearing, additional
19 Okay. 1'm going to read that for you and it -- 19 information is an industry -- an industry that
20 and I'll -- first | should say that thisisa 20 is planning and would like to make a
21 memo, | think, from 2005, so it is somewhat 21 $300 million investment in its plant if it
22 dated. 22 can -- if it can get afirm commitment to that
23 A Yes. 23 water supply of 500,000 gallons a day?
24 Q And it says, quote, arecent Docking Institute 24 MR. LEE: Your Honor - Mr. Cole,
25 study commissioned by the Southwest Kansas 25 excuse me - Your Honor, | think that
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1 overstates what the testimony wasin the 1 seen any information about that.
2 sense of the PureField issue. | think, 2 Q Right. But youwould agree that that type of an
3 clearly there was testimony about a 3 investment is a substantial investment?
4 proposal that the company wants to pursue, 4 A 1 would.
5 but the specificsthat Mr. Coleisasking 5 Q And that type of investment would, as agenera
6 Ms. Walker about, | think, are not in 6 matter, be a benefit to the State?
7 evidence. 7 A Aninvestment of an expansion of an existing
8 PRESIDING OFFICER: Mr. Cole, do you 8 industry would be a benefit to the State for
9 have aresponse to that? 9 sure, we'd haveto look at exactly what that
10 MR. COLE: Wdll, the specifics, the 10 correct number is.
11 $300 million investment, that was public 11 Q Certainly. Thank you.
12 comment, and | note -- and Mr. Quinday has 12 PRESIDING OFFICER: Ms. Langworthy?
13 testified as to what their water demand 13 MS. LANGWORTHY:: No questions, Y our
14 was. | don't recall, some of the -- some 14 Honor.
15 of the portion of public comment was 15 PRESIDING OFFICER: Mr. Preheim,
16 inaudible, so | don't know if that was 16 since you are here today?
17 actually mentioned at the public comment. 17 MR. PREHEIM: No questions, Y our
18 PRESIDING OFFICER: | agree with 18 Honor.
19 Mr. Leethat at least from what I'm 19 PRESIDING OFFICER: All right.
20 recalling, and if you can prove me wrong, 20 Mr. Leethen.
21 welll go back and revisit this and you can 21 MR. LEE: Thank you, Y our Honor,
22 ask those questions, but | don't think 22 quite briefly.
23 the -- there was evidence presented that | 23/l
24 recall addressing the exact amount of water 24 |l
25 that PureField was wanting before they 25 I
Page 1375 Page 1377
1 would commit that investment for expansion. 1 REDIRECT EXAMINATION
2 I know it's been stated in the public 2 BY MR.LEE:
3 comments that they wanted to expand but 3 Q Ms Wadker, | just want to clarify what | think
4 they needed to know there was that water 4 you have said, but the information that Harvey
5 available before that, and if you want to 5 Economics relied upon, in part, was provided to
6 take aminute to go check, and if there's 6 you in one form or another on the basis of what
7 something in the record there, you can 7 Burns & McDonnell had analyzed and prepared; is
8 certainly question her about -- 8 that right?
9 MR. COLE: I think it would just 9 A That'scorrect, wetook the supply information,
10 bein testimony. 10 the sustainable supply information under
11 PRESIDING OFFICER: -- about the 11 different hydrological conditionsfrom that
12 numbers. 12 report.
13 MR. COLE: I don't think we need to 13 Q Okay. Thank you.
14 do that. 14 MR. LEE: Nothing else, Y our Honor.
15 BY MR.COLE: 15 PRESIDING OFFICER: All right.
16 Q | think for our purposes, | guess my question 16 Anything from Hays?
17 would simply beif that -- if that prospect is 17 MR. BULLER: No, Your Honor. Thank
18 available and would be affected by whether this 18 youl.
19 transfer is approved or not, would that be 19 PRESIDING OFFICER: Mr. Cole?
20 significant in your opinion in considering 20 MR. COLE: No.
21 whether there's a benefit to the State or not 21 PRESIDING OFFICER: Ms. Langworthy?
22 from this transfer? 22 MS. LANGWORTHY:: No, Your Honor.
23 A Weéll, depending on the languagein the proposal 23 PRESIDING OFFICER: Mr. Preheim?
24 and thewater that they needed, it should be 24 MR. PREHEIM: No thank you.
25 something that is considered, but | have not 25 PRESIDING OFFICER: All right.
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1 Thank you, Ms. Walker. 1 about about the water rightsthat arein the
2 All right. Was there another witness 2 vicinity of the R9 Ranch, some data on Water
3 that had sometravel concerns that we 3 PACK, and my commentsthat | wrotein advance of
4 needed to take up before going back to 4 thishearing.
5 Mr. Wenstrom, then? 5 Q So--and yesterday you talked alittle bit
6 MR. LEE: At least from Water PACK's 6 about your qualifications, isthat -- is that
7 perspective, no. 7 list with you today?
8 MR. TRASTER: I'm prepared to go 8 A Yesitis
9 with -- finish with Mr. Wenstrom. 9 Q Okay.
10 PRESIDING OFFICER: All right. 10 MR. TRASTER: Your Honor, | would
11 MR. TRASTER: Pat Janssen or 11 like to have these documents marked as
12 Mr. Feril, whatever works for anybody else. 12 exhibits and have an opportunity to review
13 PRESIDING OFFICER: Of those 13 them.
14 witnesses, does anybody have any travel 14 PRESIDING OFFICER: Arethose
15 requirements that should be taken into 15 documents that can be provided, do you have
16 consideration? 16 copies of those?
17 All right. Well, then | guess why don't 17 MR. LEE: Your Honor, we don't.
18 we go ahead and finish with Mr. Wenstrom 18 These are not documents that we provided
19 and then he can either feel free to stay 19 directly to Mr. Wenstrom. We probably have
20 and observe the remainder or he can enjoy 20 the documents someplace but not necessarily
21 therest of his Friday. 21 in an order where we have put them together
22 MR. LEE: What's better than this? 22 for purposes of this hearing so ...
23 PRESIDING OFFICER: | know, itis 23 MR. TRASTER: | mean, | -- | don't
24 hot outside and it's air conditioned in 24 know what they are, | have noidea, and |
25 here. 25 don't know that they need to be admitted, |
Page 1379 Page 1381
1 Mr. Wenstrom, | don't need to swear you 1 don't know that they're relevant, but if
2 in again since you are still under oath 2 Mr. Wenstrom needs them to testify, I'd
3 from yesterday, so I'll just let 3 like to be able to know what they are.
4 Mr. Traster begin with his questions. 4 MR. LEE: Your Honor, we don't have
5 5 any -- we may have objections to admission,
6 RICHARD J. WENSTROM, 6 but we don't have any objection to having
7 having previously sworn or affirmed, was 7 them marked as an exhibit.
8 examined and testified as follows: 8 MR. TRASTER: And I'm not suggesting
9 9 they be admitted.
10 CROSS-EXAMINATION 10 PRESIDING OFFICER: Okay.
11 BY MR. TRASTER: 11 Mr. Wenstrom, are those copies that could
12 Q Mr. Wenstrom, | see that you have a number of 12 be provided here?
13 documentsin front of you, can you please tell 13 A Weéll, I've noticed other witnesses have papers
14 us what you have. 14 up here, so | didn't think it wasillegal or
15 A | have somedata on pumpingrates, | have some 15 uncalled for.
16 data on soils, | have a map of the Mid Ark 16 BY MR. TRASTER:
17 subbasin, | have a copy of adriller'slog from 17 Q There'snothing uncalled for, it'snot illegal .
18 awell that we have, | have soilsinformation in 18 A Sol thought it was okay for meto have some
19 relation totherecharge zones 9, 8, and 7, and 19 documentsaswell.
20 a map of the Circle K Ranch, which is now called 20 Q Itisperfectly fineandit's perfectly --
21 the R9. 21 A Apparently you feel they're sinister documents,
22 Q You have some documentsin your other hand, | 22 but they are not.
23 see, what are those? 23 Q I'mnot worried about -- I've known of you for a
24 A | havealisting of well depthson this 24 very long time, and | know that there's nothing
25 R9 Ranch, | have the document that was talked 25 sinister, | just -- it'sinformation that you
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1 think isimportant and, therefore, | just would 1 BY MR.TRASTER:
2 like to know what it is so that | don't -- you 2 Q Inany event, | meant nothing personal, it'sa
3 know, so we can -- | mean, thisisan 3 routine matter as far as I'm concerned.
4 opportunity to find out what you know about this 4 Mr. Wenstrom, you testified yesterday that
5 situation, and | -- thisisn't personal, it's 5 you're no longer actively farming, that you're
6 not -- I'm not trying to argue with you yet, | 6 retired from farming; is that correct?
7 just want to know what documents you have so 7 A Asfar asoperating, that's correct.
8 that | can properly conduct this hearing. 8 Q What doyou mean by asfar as operating?
9 PRESIDING OFFICER: Why don't we do 9 A Ildon'tdrivetractors.
10 this, why don't we take a short break here, 10 Q Okay.
11 well let Mr. Wenstrom provide those 11 A | managethe assets of the farm, which are
12 documentsto Mr. Lee and Ms. Lee, and you 12 considerable.
13 can meet with them, look at those and 13 Q Sure. And soyou make cropping selections
14 determine if those are things you want to 14 and --
15 make copies of and -- will that work for 15 A No.
16 you, Mr. Traster? 16 Q Okay. Sowhat doesit mean to manage the assets
17 MR. TRASTER: That will be fine. 17 of the farm?
18 PRESIDING OFFICER: That way we can 18 A If apump goesout, | pay for it.
19 just determine here in ashort period of 19 Q | see, you write the checks.
20 timeif those are things that we need to 20 A That'sright.
21 worry about somebody getting copies of to 21 Q What -- who does operate the farm?
22 get distributed to everybody, if they're 22 A Ebert Farms.
23 going to be something that's going to be 23 Q Sothat'd be Greg Ebert?
24 marked as potential exhibits. 24 A That'scorrect.
25 MR. TRASTER: Sure, may | approach? 25 Q You've had along-term relationship with him, as
Page 1383 Page 1385
1 PRESIDING OFFICER: Go ahead. And 1 | understand it?
2 why don't we take about a ten-minute break 2 A Yes
3 here and welll extend it if needed. 3 Q Hewaorked for you back in the -- when you were
4 (Thereupon, arecess was taken, 4 pump -- Pumping Plant Testing, didn't he?
5 during which Deposition Exhibits A 5 A Yes
6 and B Marked for Identification.) 6 Q Isheanengineer?
7 PRESIDING OFFICER: All right. Back 7 A Yes heis.
8 on the record, then, you can continue with 8 Q Isheone of the four engineers that was
9 your questioning, Mr. Traster. 9 involved in Pumping Plant Testing?
10 MR. TRASTER: Thank you, Y our Honor. 10 A Yes.
11 BY MR. TRASTER: 11 Q Who werethe other two just out of curiosity?
12 Q Mr. Wenstrom, just for the record, | want you to 12 A Therewasa Danid Clarkson, therewasa Dan
13 know that nothing that happened during this 13 Klassen, therewas a Brian Graham, therewasa
14 little break about your documentsis personal, | 14 couplethree others.
15 just needed to -- wanted to see and needed to 15 Q Sure, that'sfine. It'sjust not that big a
16 see the documents that you had in front of you. 16 deal. Your -- thelist of water rights that you
17 We've marked two of them -- 17 provided yesterday -- well, that was provided to
18 PRESIDING OFFICER: It'sfrozen. 18 us yesterday is-- is essentially al of the
19 Oh, okay, | thought you were saying -- 19 water rightsin four townships, correct?
20 well try resetting them. You can 20 A I'mnot sosureit'sfour. | know that it'sthe
21 continue, the cameraon Mr. Wenstrom is 21 onesthat are closeto the R9 Ranch.
22 still working. Just the oneonyouis 22 Q And because you used the word adjacent, I'm just
23 frozen. 23 trying to understand --
24 MR. TRASTER: That's probably a good 24 Jami, can you put that list up? And let's
25 thing. 25 just zoom into a portion, any portion.
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1 It looks like to me -- and can you see 1 yesterday; when we asked for the document, we
2 that? 2 got six pages.
3 A | can,yes, thank you. 3 A Okay. Thisparticular page probably should not
4 Q Okay. AndI think there'sacopy of itin 4 have been with that because thisis-- thisis
5 your -- in your folder there, but I'm seeing 5 solely an R9 Ranch document. Theotherswere
6 just here on -- why don't we scroll up so we 6 water rightsin thevicinity.
7 know where we arein the -- so I'm seeing 7 Q Andwhen | waslooking at the documents that you
8 township 25 south, range 19 west; township 26 8 havein front of you, | noticed that it was
9 south, range 20 west; township 26 south, range 9 separate from the -- the list that you -- that
10 19 west; and | think I've seen township -- yeah, 10 we just talked about, and that's why I'm asking
11 there's township, on the line Jay Schaller is 11 you. | mean, had | -- it isadocument that |
12 township 25, range 20 west. Soif | got that -- 12 would have asked to be marked as an exhibit, but
13 if my memory's correct, which it sometimes 13 at this point it's -- it is part of the exhibit
14 isn't, | think that's four townships, and you're 14 that | was provided yesterday.
15 aware, are you not, that the R9 Ranch, you know, 15 A Okay.
16 straddles the intersection of four townships, 16 Q Andcanyoutel uswhatitis, please.
17 right? 17 A You mean thedocument that's on the screen?
18 A Yes. 18 Q Yes, sir.
19 Q Sowhenyou said that the -- thisisthelist of 19 A Okay. That isalist of all of thecircleson
20 water rights that is adjacent to the ranch, that 20 the R9 Ranch by number, and it hasto do with
21 iskind of abroad term because, for instance, 21 what their water rightslook like; and it also
22 your well in section 8, township 25 south, range 22 haswell depths, and it hasthe acresthat have
23 19 west is directly adjacent to the border of 23 been authorized by the State of Kansaswithin
24 the ranch, and then there are other water rights 24 those water rights.
25 that are far -- much farther away, wouldn't 25 Q And when you say by number, you're speaking of
Page 1387 Page 1389
1 you -- you'd agree with that, would you not? 1 the DWR file number, correct?
2 A | don't agree, you'vegot thelegal wrong. It's 2 A No,it'sthe--it'sthecirclenumber on the
3 in 26-19. 3 R9 Ranch.
4 Q |It'sin-- okay. It'sin section 8? 4 Q Butit also does have the DWR water right file
5 A 26-19. 5 number?
6 Q |--1thought you said 10, but you said it's 6 A Itdoes, it doeshavethat, yes.
7 in, okay. Very good. Thank you for the 7 Q Okay. Jami, can you scroll to the bottom?
8 correction. It'sin 26-20? 8 And down at the bottom of the page, you
9 A Correct. 9 have the totals, and it says 7,554 acre-feet,
10 Q 26-20 or 26-19? 10 comma, IRR, | assumeirrigation. Doesthat --
11 A 26-19. 11 do you see that?
12 Q Okay. Thank you. 12 A Yes | do.
13 Jami, would you scroll down to the last 13 Q Isthat inthe balpark of the gross quantity of
14 page of this document? 14 water that could be diverted from the ranch?
15 | note -- | noted in your documents that 15 A Yes, | think -- | believeit is.
16 this -- this list of the water rights on the 16 Q Forirrigation use?
17 ranch, it was separate from the list that you 17 A | believeitis, yes.
18 actually testified to, but I'm just telling you 18 Q Okay. And | think there's some other numbers
19 that thisisthe copy we received. Can you tell 19 out there, but thisis good for what our purpose
20 us what that document is, that last page? 20 istoday. These water rights, these water files
21 A Thisisnot the same document asthe water right 21 that are listed here are for irrigation use, and
22 holders, thisisa different onethat you're 22 the quantity in the change application
23 showing here. 23 proceeding, you are aware, was reduced to 67 --
24 Q AndI'mjust telling you that it was attached -- 24 6,756.8 acre-feet based on the consumptive use
25 we received a -- we received a six-page document 25 regulations, you've heard that number before,
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1 have you not? 1 there's -- herein circle 36, we have a
2 A Yes 2 1,000-gallon well that you tested, correct?
3 Q TheCities agreed to further reduce the annual 3 A That'scorrect.
4 guantity to an annual average, rolling average 4 Q So--
5 of 4800 acre-feet, you're aware of that? 5 A That particular well -- well, scratch.
6 A Yes 6 Q Sure. Sohaveyou ever -- have you totaled the
7 Q Andwould you agree with methat that's an 7 acre-feet, you didn't total the rate?
8 additional 29 percent reduction? 8 A No, | did not.
9 A Yes 9 Q Ifl--ldidandit's--1 have 38,244 gallons
10 Q Therewere-- there are, according to your 10 aminute. Isthat in aballpark that you
11 figure here, which I'm not arguing with, there 11 would -- I mean, I'm not asking you to agree to
12 were 39 circles on the R9 Ranch? 12 it, but, | mean, if you totaled that, it'sin
13 A Yes, that'spretty close, | think therewasa 13 that ballpark, would you agree?
14 circlezero, and | don't know if it's-- if it's 14 A | agreethat that'sprobably in the ballpark.
15 listed on there, but -- and there was another 15 Q Thank you. Soyou're aware -- let's put up
16 circlethat was never irrigated, it was never 16 Exhibit 1-1.
17 tested for certification that'slisted on there. 17 A May | makeacomment there?
18 But other than that, it's-- thisisa working 18 Q Sure
19 document that | prepared; it isn't anything that 19 A Wetested those wells at atime when therewas a
20 was prepar ed by anybody but me, and it was for 20 lot of rain in the area.
21 my own use. 21 Q | think we're going to get to that.
22 Q Sure, | understand that and I'm not -- I'm aware 22 A Okay.
23 that circle 15 is the one you're talking about 23 Q AndI'mgoing to giveyou al the chancein the
24 that was -- that was not tested, that's correct, 24 world for you to talk about that but let's
25 isn'tit? 25 not --
Page 1391 Page 1393
1 A That'scorrect. 1 A Allright.
2 Q Now, do you know for surethat it was never 2 Q -- get ahead of ourselves, if you don't mind.
3 irrigated? | mean, there was awell there, 3 A Okay.
4 wasn't there? 4 Q Andif | don't give you an opportunity, please
5 A Yes, that'scorrect. 5 feel free to remind me.
6 Q So--butin 1987 when you were testing that 6 A Thank you.
7 particular water right, 21,734, there -- there 7 Q Okay. So, Ms. Buck, can you focusin on the
8 was ho center pivot system in place and there 8 orange area at -- yeah, that. Keep going in.
9 was awell with apad, you couldn't -- you 9 Thereyou go. Scroll up alittle bit.
10 couldn't determine arate or quantity from that; 10 Mr. Wenstrom, is this circle here just
11 isthat correct? 11 below -- okay, there's a proposed municipa well
12 A Itwaslong gone. 12 labeled E in Exhibit 1-1, and the circle just
13 Q Okay. But it may have been actualy irrigated 13 south of that -- of that proposed well in a--
14 before then? 14 it'salittle bit faint but in section 8,
15 A It may have been. 15 township 26 south, range 19 west that | have my
16 Q Thank you. Therateinthelistin -- on your 16 pointer on, the laser pointer on, that's your
17 sheet include rates up to 1500 gallons a minute, 17 circle, that's your quarter section?
18 correct? 18 A That'scorrect.
19 A Yes, and the 1500 was assigned to the well that 19 Q And, Jami, canyou go to table -- or Exhibit 1-2
20 was never tested. 20 and page 173, please. Let's-- let'slook at
21 Q Right. Sowedon't really know how -- whether 21 the page 1 first.
22 it's-- it wasn't tested, you didn't test it 22 Mr. Wenstrom, | represent to you that this
23 anyway? 23 isthe Master Order that was issued by the chief
24 A Wedid not. Wedid not. 24 engineer in March of 2019. Y ou've seen that --
25 Q It may have been tested before that, but 25 A Yes.
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1 Q You'veseenit before, you're familiar with it? 1 second. Yeah.
2 A Yes 2 So there's a heading general operations,
3 Q Let'sgotopage, back to page 173, and it's, | 3 but in the second paragraph under that heading,
4 believe it's appendix G. And can you zoom in on 4 it says, the design production rate for each
5 that? 5 well is expected to be 350 gallons per minute.
6 Now, Mr. Wenstrom, as | mentioned a minute 6 Do you see that?
7 ago, | was showing you a portion, the southern 7 A | do.
8 portion of the ranch, and we were looking at 8 Q Wereyou aware that the rates were going to be
9 proposed municipal well E, and it -- it hasa 9 reduced to 350 gallons a minute?
10 consolidated rate of 1270 gallonsaminute. Do 10 A | haveheard that, yes.
11 you see that? 11 Q You were here when Mr. Clement testified
12 A Not very well, I'm sorry. 12 about -- about that, weren't you?
13 Q That's-- no, no problem, Jami, can you -- yeah, 13 A | believel was, yeah.
14 there you go. 14 Q Sure. Soif -- assuming that I'm at least close
15 Isthat alittle better? 15 with my arithmetic that there's 3800 -- strike
16 A Yes, thank you. 16 that. There are -- there are going to be 14
17 Q Sowell E hasa-- we need to kind of seethe 17 wells, there are proposed to be 14 new municipal
18 gallons aminute, the heading there, and 18 wells to replace the over 50 wellsthat are for
19 consolidated rate, the gallons per minutein 19 irrigation, and if they're operated at
20 well E is 1270 gallons aminute. Do you see 20 3900 gallons -- or 350 gallons aminute, it'sa
21 that? 21 little less than 5,000 gallons if they were all
22 A | do. | would notealsothat it'salsoin a 22 operating at the same time, fair?
23 different source of supply, it'sin the 23 A Yes.
24 Rattlesnake subbasin as opposed to the Arkansas 24 Q Sowe'retaking about areduction in rate from
25 River subbasin. 25 everything across the ranch from over 38,000 to
Page 1395 Page 1397
1 Q Wadl -- municipal well Eis? 1 alittle less than 5,000, it's a substantial
2 A Yesitis 2 reduction in rate, would you agree?
3 Q Jami, let'sgo back to Exhibit 1-1. 3 A Yes
4 So -- and we can go find the record here 4 Q Let'sgo back to Exhibit 1-1. Now,
5 probably, but my recollection isisthat the 5 Mr. Wenstrom, you're aware of the separation
6 border between the Rattlesnake and the -- and 6 distance regulations that say that you can't
7 the Ark River basinis alittle farther east 7 move awell closer than a quarter milein this
8 than well E? 8 area, are you not?
9 A That'snot correct. 9 A Yes
10 Q Okay. Well, we may need to come back to that 10 Q And areyou aware aswell that when the Cities
11 after abreak. Can you go to -- were you here 11 filed the original change applications we asked
12 for -- or did you -- were you online when 12 that -- we had some blacked-out areas, or in
13 Mr. Heidrick with Burns & Mac testified about 13 this case oranged-out areas, where we -- where
14 the operation, the potential operation of the 14 the Cities said they would not drill wells
15 R9 Ranch? 15 within ahalf mile of any then existing
16 A | can'trecall. 16 irrigation well? Do you -- were you aware of
17 Q Okay. That'sfine. Jami, canyougoto 17 that?
18 Exhibit 2832, please. And would you scrall ... 18 A Yes.
19 Thisis-- I'll represent to you, 19 Q And so the orange areas on Exhibit 1-1, which
20 Mr. Wenstrom, that thisis aletter written by 20 are at the south end of the ranch, southeast end
21 Jeff Heidrick who testified here earlier in this 21 | should say, of the ranch near well E, proposed
22 proceeding, which isa-- how they plan to 22 municipa well E include a couple of blackout
23 operate the wells on the R9 Ranch. 23 areas, one of which isjust north of your well
24 And, Jami, would you scroll down to, | 24 in section 8, correct?
25 think, the third paragraph? Maybe it'sthe 25 A Correct.
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1 Q Thereareother areas-- you don't own the well 1 Dakota.
2 directly east of your well in section 8, that's 2 Q Andwhat part of the state isthat in?
3 somebody else, right? 3 A It's--it'salmost in the middle of the state,
4 A That'scorrect. 4 alittle bit east of the middle of the state.
5 Q Nor doyou ownthewsell, thecirclethatisin 5 Q Inrelationship to Bismarck, whereis--
6 section 3, the southwest of section 3 adjacent 6 A It would be 125 miles east-northeast.
7 to the highway directly east of proposed 7 Q Okay. Then you ended up -- you went -- a couple
8 municipal well E, that's not yours, isit? 8 years later you got a master's degreein
9 A ltisnot. 9 irrigation engineering from Colorado State
10 Q Sothose blackout or orange-out areas don't 10 University; isthat correct?
11 really apply to you but they apply to somebody 11 A That'scorrect.
12 else? 12 Q Youindicated that you were a commissioned
13 A Correct. 13 officer in the Coast and Geodetic Survey, but
14 Q And, Jami, let'sjust scroll out just alittle 14 that's now known as NOAA?
15 bit. 15 A That'scorrect.
16 So there's another orange area on the west 16 Q National Oceanic, what'sit stand for, I'm
17 side of the -- of the R9 Ranch in section -- | 17 sorry?
18 can't read it. 18 A National Oceanic and Atmospheric Administration.
19 MS. BUCK: 10. 19 Q Thank you, that's helpful because I'd never
20 BY MR.TRASTER: 20 heard of the Coast and Geodetic Survey before
21 Q Insection 10, | can'ttell -- let'ssay inthe 21 yesterday. So as aag engineer and an
22 section near where municipal well L islocated, 22 irrigation engineer, you're familiar probably as
23 there's another blackout, orange-out area 23 well as anybody, or more familiar than anybody
24 that -- you see that? 24 in the room, certainly more familiar with it
25 A | do. 25 than me, with how a cone of depression around a
Page 1399 Page 1401
1 Q And that's not associated with -- that's another 1 irrigation well works, aren't you?
2 well owned by somebody else? 2 A Yes
3 A Correct. 3 Q Sowhenanirrigation well or any well begins
4 MR. TRASTER: Now, did we get -- do 4 pumping, you start -- you're pumping water out
5 we have -- may | approach? 5 at the wellbore, right?
6 PRESIDING OFFICER: Go ahead. 6 A Yes
7 BY MR.TRASTER: 7 Q And asthat empties out, water hopefully flows
8 Q Mr. Wenstrom, I'm going to hand you back what 8 into the wellbore to be pumped? Fair?
9 have been marked Exhibits A and B, and asfar as 9 A Correct, yes.
10 I'm concerned, that's yours to keep. 10 Q Andasyou -- as anyone continues to divert
11 A Verykind of you. 11 water from the well, the -- the area around that
12 Q Wiaell, I'm not trying to -- thank you but I'm not 12 well, the cone of depression grows larger and
13 sure -- anyway, I'm going to provide the Court 13 larger, right?
14 with acopy of A and B, and | -- | was curious 14 A Yes.
15 about this because | wanted to get it right. 15 Q Because water then isflowing from -- directly
16 Y ou have abachelor of science degreein 16 from the portion of the aquifer that's screened,
17 agricultural engineering from North Dakota State 17 but it's also pulling the surface of the water
18 University; isthat correct? 18 down around the wellbore. Isthat afair way to
19 A That'scorrect. 19 say it? | think -- I'm saying, giving you my
20 Q Graduatingin 1964? 20 understanding and please correct me if | get it
21 A Yes,sir. 21 wrong.
22 Q Isthat whereyou grew up, in North Dakota? 22 A No, you'repretty close.
23 A Yes, sir. 23 Q Okay. So at some point there reaches an
24 Q Wherein North Dakota, just out of curiosity? 24 equilibrium between the quantity that is flowing
25 A Onafarm 10 mileswest of Carrington, North 25 into the well and the quantity that's being
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1 withdrawn so that they -- the cone of depression 1 here in the southeast corner of whatever section
2 does not grow any larger. Isthat fair? 2 thisisthat well K isin, there are three wells
3 A It'sfair but it can change. 3 there clustered together and they have labeled
4 Q Sure. What are the factorsthat cause it to 4 2 -- 27,760, which is the file number, right?
5 change? 5 Yes.
6 A Well,if the-- asthe season goeson, if 6 And in this situation where you got three wells,
7 there'salot of wellsin the area, they -- they 7 and maybe that's a battery, | don't know, but
8 tend to affect each other, and so that cone of 8 you're going to have conflicting cones of
9 depression could change; it could lower, it 9 depression in that case, are you not?
10 could -- asit'sin conflict with other wells, 10 Yes.
11 the amount of output could change, in some cases 11 There are other locations here where you've got,
12 drastically. 12 you know, wells fairly close together, like
13 Q Sure. Soif you're pumping at avery high rate, 13 directly southwest of that where there are two
14 that equilibrium doesn't get -- is reached after 14 wells labeled 22,342 and 30,083, wells basically
15 the cone of depression is much larger, correct? 15 too close together?
16 A That'scorrect. 16 Well, they were -- they weredrilled in response
17 Q And at alower rate, the cone of depressionis 17 to the -- the saturated thickness of the aquifer
18 smaller, correct? 18 ther e was so weak that one well would not
19 A Yes. 19 provide enough water to make the center pivot
20 Q Andsothat's, at least, part of the reason for 20 work so they drilled another well.
21 the need or the requirement to have a separation 21 | see, okay. So you'vetalked about -- | mean,
22 distance between wells so that you can either 22 the cone of depression that -- the length of
23 eliminate or minimize the opportunity for cones 23 pumping, the -- how long awell is pumped, when
24 of depression to interact with each other, 24 it reaches -- when a cone of depression reaches
25 correct? 25 equilibrium, it doesn't really matter how long
Page 1403 Page 1405
1 A That'scorrect. But the-- but the part that 1 you pump it, the cone of depression doesn't get
2 you'remissingisit isn't just the flow rate 2 bigger, you're just concerned that -- of the
3 that you're concerned about, it is how many 3 effect of lowering the aquifer with your
4 hoursa particular well isoperated, because the 4 correction. Isthat fair?
5 more hoursthat particular well isoperated, the 5 That'sfair.
6 mor e chancethereisfor interference with other 6 Okay. Sotheinter -- theidea of interference
7 wells or the aquifer itself may start lowering 7 between two wellsis really focused on distance
8 if you have enough pumping. 8 apart and rate, direct interference,
9 Q So-- 9 well-to-well interference, correct?
10 A Sothepart you'veleft off isthat it isn't 10 Yes.
11 just the flow rate we're concer ned about, which 11 | think you were here the other day, let's ook
12 iswhat you're stating, we're also concer ned 12 at --
13 about how long those wells ar e operated, and 13 WEell, let's go back over, Jami, to the
14 that'swherethe acre-feet comesin. That's 14 well -- to Mr. Wenstrom's water rights on the --
15 what thiswhole hearing isabout is acre-feet. 15 still in Exhibit 1-1, yes, and let's zoom in on
16 Q Sure. 16 that arearight -- there you go. And scroll up
17 A Thepumpingratesareincidental. 17 so we can see Mr. Wenstrom's well in section 8,
18 Q Okay. Sol wasn't intending to leave anything 18 please. Thereyou go.
19 out and I'm -- thank you for the correction 19 So, Mr. Wenstrom, you were here when | was
20 here, but let's get back -- | want to come back 20 asking Mr. Clement questions, and | was asking
21 to this. 21 him questions about -- the wells that I'm
22 A Okay. 22 pointing to with my pointer, one of them s --
23 Q Butwerelooking now, thisisstill Exhibit 1-1 23 isthat well in -- on circle 15, authorized by
24 and we're looking at a zoomed-in area that shows 24 file number 21,734; then there was one right
25 the proposed municipa well L and K, and down 25 near the proposed municipa well E, and | will
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1 represent to you that it's hard to read but it's 1 beright, I'm not arguing with you about the --
2 also authorized by 21,734. And then there'sa 2 about which basin they're in right now, but what
3 well to the east of that in the southwest corner 3 isthe saturated thickness in that area, if you
4 of section 4, township 26 south, range 19 west 4 know?
5 and it's authorized by file number 21,842 5 A Wadll, | can tell you that my well right south of
6 You -- you're familiar with those three wells? 6 the R9 Ranch, just had it redrilled soI'm
7 Yes, thoseareall wellsthat arein the 7 pretty familiar with close up on what that one
8 Rattlesnake Creek asassigned by the State of 8 islike. And thewell was 103 feet deep, that
9 Kansas. 9 was down to blue shale, and the water-bearing
10 Okay. And I'm -- | will just say that's not my 10 gravel iswhat you're concer ned with.
11 understanding, but I'm not going to argue with 11 So when you talk about saturated thickness,
12 you about that right now. My point isthat you 12 it technically isthe -- isthe level of the
13 heard the testimony about those wells being 13 static water level down to the bottom of the
14 authorized for, in one case 1500 but you've 14 well. However, the only workable satur ated
15 aready testified that that well wasn't actually 15 thicknessiswherethe-- wherethe sand and
16 tested or at least you didn't test it, that's 16 gravel isbecause all the other lenses of clay
17 the well in the southwest quarter of section 5 17 and so on, you can't get thewater out of there
18 that's east of the proposed municipal well E. 18 into the screen.
19 Then the well nearest well E is authorized for a 19 Soin my case, | had a pretty good well, |
20 rate -- arate of 1,035 gallons a minute and the 20 was really pleased with it because | had
21 well in the southwest quarter of section 4 for 21 actually 88 feet of sand and gravel that would
22 900. And | can show you therates if you 22 release water into my well screen and the well
23 prefer, but the point is that there's a combined 23 was 103 feet deep. Of course, there were some
24 rate of 3400 acre-feet -- or 3400 gallonsa 24 other lensesthat would be counted as saturated
25 minute. You -- you agree? 25 thickness, but as effectively they don't release
Page 1407 Page 1409
1 Yes. 1 any water into the screen.
2 And those wells are going to be replaced with -- 2 Q Okay. Well, that's fine but you did replace
3 two of those three wells will be replaced with 3 that well here recently?
4 well E, which is going to substantially reduce 4 A 1did, thecorrosion was so great that the --
5 the rate of diversion if their -- if the 5 Q Youtestified to that yesterday --
6 municipal well is operated at 350 gallonsa 6 A Yes
7 minute, correct? 7 Q -- and we understand why you did. You moved it
8 That iscorrect. 8 about 40 feet closer to the border of the ranch,
9 So that the chances of actually any sort of 9 didn't you?
10 direct interference, well-to-well interference 10 A | don't think it was40 feet, it wasa short
11 with your well is-- isvery small, correct? 11 move.
12 That iscorrect. In practical usage, though, 12 Q Weaell, I can show you the well locations, and |
13 sincethat'sthe best saturated thicknesson the 13 did the math and it's 40.4 feet. Well, let's
14 whole farm there, with that well E and the one 14 just -- the difference east and west was 6 feet
15 just tothe northeast of it, the City of Hays 15 and the distance north-south was 40 feet so --
16 could elect to pump -- | know they said they're 16 but it was a short move, right?
17 going torotatetheir pumping, but they could 17 A Correct. Correct.
18 takeall of thewater from a certain year out of 18 Q You could have -- you could have had along move
19 well E if they wanted to, it'sthe best -- those 19 and moved it -- the well's in the center of the
20 arethe best wells on thewhole farm by far, and 20 section, right? Or quarter section?
21 they have the most saturated thicknessand 21 A Wemoved it closer to the center pivot sowe
22 they're also classed by the State of Kansas as 22 didn't have to have as much supply pipe.
23 being in the Rattlesnake, not in the Arkansas 23 Q Sure. | takeit that you could have moved it a
24 River. 24 guarter mile and it would have cost you more,
25 Q And| understand that's your position, you may 25 but why would you do that, right, because you're
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1 not really concerned about direct well-to-well 1 | think | got them from the DWR website, but, |

2 impairment, are you? 2 mean, I'm -- but that's -- these show -- the

3 A Waeéll, there'sno -- there'sno need to even 3 water rightsin this document called Wenstrom

4 think about that because we want to have the 4 and R9 water right file numbers are in numerical

5 well in the center of the quarter wherethe 5 order based on priority. And they show that you

6 center pivot center is, and that'swhereit's 6 have four water rights that are senior to all

7 always been, and so that'swhereit continuesto 7 the water rights on the ranch, three that are

8 be. 8 junior to all the water rights on the ranch,

9 Q Sure. Now, you're aware, Mr. Wenstrom, of the 9 assuming that thelist is accurate. The bulk of
10 relative priority of your rights on the ranch 10 the water rights on the ranch start with 21,729
11 versus the -- your rights versus the water 11 and go down to 22,346, and in that seriesyou
12 rights on the ranch, are you not? 12 have one water right, 22,125. |sthat one of
13 A Yes 13 your water rights, 22,1257
14 Q Soyou havebasicaly four rightsthat are 14 A You'repretty close, there'san R9 Ranch water
15 senior to everything on the ranch, and you have 15 right that's 30,083 that's not shown on there.
16 three rights that are junior to everything on 16 Q Waell,it'sover here.

17 the ranch and then a smattering of water rights 17 A Oh, thereitis I'msorry, | couldn't seeit.
18 that are sort of intermixed with the priorities 18 Q No, that'sfine. There are -- there are four
19 of water rights on the ranch, do you not? 19 water rights on the ranch that are -- that are
20 A Yes. 20 junior to the -- that were applied for later,
21 Q Andwith respect to that, the -- the bulk of the 21 fair to say?
22 water rights on the ranch are -- | mean, you 22 A Correct.
23 have basically one water right, 22,125, file 23 Q And so you have some -- some of your water
24 22,125 that's in the middle, but the bulk of 24 rights were applied for after file 22,346 and --
25 those -- of the water rights on the ranch are 25 and there were a couple -- there were four other
Page 1411 Page 1413

1 senior to just four water rights, correct? 1 water rights, so thisisjust the way it lays

2 A Aresenior towhat? 2 out in terms of relative priority the ranch and

3 Q Jami, canyou put up that -- that list of water 3 your water rightsin general terms, correct?

4 rights? Not -- the onethat | sent you this 4 A Correct.

5 morning. 5 Q Now, Jami, can you put up 2873?

6 Sorry, Mr. Wenstrom, it wasn't a very good 6 Mr. Wenstrom, I'm going to -- were you here

7 question. Bear with me alittle bit here, 7 when we've shown this exhibit before, if you

8 sorry -- 8 recall?

9 A Noproblem. 9 A | donot recall.

10 Q --technical difficulties. Mr. Wenstrom, Jami 10 Q Okay. Soinasimilar fashion what | have done
11 has put thislittle table that | put together up 11 hereislisted, and | guess | missed one maybe,
12 on the screen, and it has what | think are your 12 it appearsthat | did not get 22,125. Oh, |

13 water rightsin black and the water rights on 13 know what it is, okay. So what | was showing
14 theranchin red. Do you seethat? 14 you before was all of your water rightsthat I'm
15 A Yes. 15 aware of. Thisisalist of water rights that

16 Q I'mguessing that you actually do know quite a 16 are on the ranch and within -- the well is

17 bit about each one of those red -- water rights 17 within 3 miles of the outside border of the

18 in red but that you're much more familiar with 18 ranch. And so, again, there is one water right
19 the water right numbersin black? 19 sort of sandwiched in with the -- with the bulk
20 A Yes. 20 of the water rights on the ranch in thisfirst

21 Q And arethose your numbers, your -- your files? 21 column; in the second column, there are a series
22 A Asfar asl know. | mean, | -- | would haveto 22 of water rights that are senior to that -- to

23 look at -- I'm familiar with our numbers but 23 the bulk of them, with the four water rightsin
24 those look -- those look pretty close. 24 red interspersed there. But the third column,

25 Q AndI can't tell you wherel got those numbers, 25 all of those rights are junior to the water
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1 rights on the ranch, if it's accurate and the 1 And | want to point to you -- point out to
2 numerical order iscorrect. Do you see that? 2 you, it saystoward the -- | think it'sthe
3 I'm sorry, my bifocals are not good enough to 3 fourth line, All we are left with is-- you
4 seethat. 4 start off discussing the fact that there's not
5 All right. Well, I'll just represent to you 5 much flow -- there's no flow in the Ark River
6 there are alot of water rights on the -- within 6 for a couple reasons, it's the Colorado issue
7 3 miles of the ranch owned by your neighbors who 7 and irrigation to the west, so there's not alot
8 are -- that are junior to many and most of the 8 of flow by 2018 in Ark, and you say, All we are
9 water rights on the ranch. That's a general 9 left with is base flow, and it appears that base
10 principle that you would agree with, correct? 10 flow is not keeping up with irrigation demand in
11 | believein the priority system, yes. 11 thearea. You seethat?
12 So alot of your neighborsin that area, | mean, 12 A Yes | do.
13 you -- if there were a priority battle over 13 Q And that wasinformation you wanted the chief
14 water rightsin this area, if there were anybody 14 engineer to be aware of? To remind him of, he
15 that gets curtailed, it would be the junior 15 probably already knew, right?
16 rights first, correct? 16 A 1 guessso, | don't know.
17 Yes, according to the priority system, that 17 Q Well, you don't know what he knew or you guess
18 would be correct. 18 so that you wanted to tell him about that
19 Thank you. Jami, why don't you put up 2462, 19 information?
20 please, and go to page, get my bifocals on, 20 A Wadl, that'swhat | stated iswhat'son the
21 88021. Exhibit 2462, page 88021. |I'm sorry, 21 screen.
22 that's -- yeah, I'm looking at the Bates number, 22 Q Okay. Sodown lower in that same document, you
23 sorry. 23 say -- let'sfind it again. Starts with our
24 So, Mr. Wenstrom, thisis aletter that you 24 closest wells, I'm having trouble seeing -- oh,
25 wrote -- yeah, aletter you wrote -- 25 yeah, about the middle. Our closest wellsto
Page 1415 Page 1417
1 | need to see adate, Jami, can you scroll 1 the R9 Ranch, and you're reading along with me,
2 up alittle more? Oh, yeah, thereitis. 2 | want to make sure that I'm reading it
3 Okay. Thisisaletter you wrote on 3 accurately, read from yours or mine, | don't
4 July 11th, 2018, received with the Department of 4 care. But our closest wellsto the R9 Ranch are
5 Agriculture on July 16th, 2018, addressed to 5 declining and have been for some time because of
6 David Barfield, who was then the chief engineer, 6 the lack of recharge in the Ark River. And you
7 and this was written in -- at the time that you 7 then go on to say, It's obvious to me the only
8 had -- were provided with an opportunity to 8 way to curtail thistrend isto have some sort
9 comment on the change applications, correct? 9 of voluntary plan to reduce pumping such as a
10 | think so. Again, | can't seethat, I'm sorry. 10 WCA. Do you seethat?
11 I'm sorry. 11 A I do.
12 Let's scroll up so he can see the heading 12 Q Andwhat'saWCA?
13 and then let's scroll down to the signature page 13 A Wadll, that isa plan that'savailableto any
14 so that he can -- 14 water right holder whereyou can make a
15 That looks like your signature, does it 15 voluntary plan to reduce pumping. And that is
16 not? 16 voluntary, and it'sfor anybody who has a water
17 Yes, itis. 17 right. And | assumethat that would apply to
18 And | think maybe you got a copy of that in 18 the R9 Ranch aswaell, although | don't know
19 front of you? 19 that.
20 | do. And that'sone of thereasons| have 20 Q Sure. Soit'savoluntary program that
21 these copies. 21 irrigators can enter into and in which they
22 Which is completely understandable. Soin 22 agree to make some reductions for conservation
23 the -- let's go back to page 1, there's avery 23 purposes, right?
24 long paragraph in the middle there. 24 A Thatiscorrect.
25 And, Jami, if you'd scroll down. 25 Q Allright. Sothelast sentence of -- well, the
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1 last -- not the last sentence. So the next 1 Q So, Ms. Buck, would you put up the graph that
2 sentence in that is -- reads, after WCA, Only 2 we -- we saw alittle earlier?
3 now -- only now, we are willing to -- we are 3 Mr. Wenstrom, I'm going to show you a graph
4 having to consider whether the Cities of Hays 4 that -- | can't make a graph like this, but this
5 and Russell will also be considered as a part of 5 is-- | took the data that you provided in your
6 the solution or a huge part of the problem. Do 6 letter to the -- to the panel, your well data,
7 you see that? 7 and | put it in a spreadsheet, and you -- that
8 A | do,yes 8 document, | think you have in front of you,
9 Q Andyou've aready testified that you know that 9 but --
10 the City of Hays and Russell have made a 10 A Somewherel do. I'm sorry, go ahead.
11 29 percent reduction over and above the quantity 11 Q No, takeyour time.
12 that they are authorized to divert for municipal 12 A Yes, | dohaveit.
13 purposes, correct? 13 Q Okay. Andwhat | -- if you -- | don't know what
14 A Yes. Excuseme. 14 pageit is, second or third page of that letter
15 Q And areyou aware of anybody in the -- in the -- 15 isyour -- you provided some data and a graph,
16 within 3 miles of the ranch who has also made a 16 correct?
17 29 percent -- agreed to make a voluntary 17 A Thatiscorrect.
18 29 percent reduction in the quantity that they 18 Q Andl'dlikefor youtojust take alook at your
19 are willing to -- that they are authorized to 19 graph that you have and the dotted lines that --
20 divert from their property? 20 unfortunately, the yellow is alittle bit light,
21 A No, | have not and for good reason. 21 but do these -- do these graphs or these lines
22 Q Thank you. 22 here correspond roughly -- they should
23 A You want to know thereason? Would you careto |23 correspond exactly, but they correspond roughly
24 hear that? 24 to your --
25 Q If —-if I don't ask you, I'm sure Mr. Lee will, 25 A Yes, they do.
Page 1419 Page 1421
1 so why don't you tell me. 1 Q Okay. Tothe paint that 2013, there's no --
2 A Okay. Becausean agricultural water right is 2 there's no lines -- or no dots on those lines
3 very different from a municipal water right. An 3 because you didn't provide the well depths for
4 agricultural water right, we have 18 inches that 4 that year for whatever reason; I'm just -- want
5 we can pump most of thetime. Now, when we go 5 to make sure that we're looking at the same
6 out and buy inputs and plant corn, for example, 6 thing?
7 wedon't know if we're going to need 10 inches 7 A Yes
8 or 12 inchesor 14 or 18 or what we're going to 8 Q Andwhat | did here or what somebody did for me
9 need. 9 here isincluded on this graph the Edwards
10 All we know isthat we've got corn and 10 County annual departure from normal
11 we're going to do whatever it takesto get 11 precipitation.
12 production, but we don't know what the weather's |12 And, Jami, let's scroll down and zoom in on
13 going to do either, so we haveto beready to 13 the -- the notes at the bottom so we can see
14 pump the whole water right if -- if need be, but 14 those.
15 quite often we don't need to. The average use 15 So I'm just showing you this, Mr. Wenstrom,
16 of -- of all of thewater rightsin the 16 because | want you to know that as much as ||
17 Rattlesnake Creek basin, for example, is 17 could, | faithfully repeated your data. I'm not
18 16 inches. 18 telling you that it's perfect, but | think it
19 So that meansthat over time people haven't 19 is, and then we compared it to the Edwards
20 used their whole water right, but on an 20 County annual departure which is 25.29 inches of
21 agricultural water right, if somebody saysthat 21 rain annually.
22 we'relimited to 14, for example, then corn is 22 So let's scroll back up to the body of the
23 out, we can't plant corn anymore. 23 document, and you have indicated in this-- in
24 Q Sure. Thank you for that. 24 thisletter that we were looking at, dated July
25 A You'rewelcome. 25 11th, to Mr. Barfield, that the -- that the
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1 reason that you have declinesin your wellsis 1 remained fairly stable at this lower rate,
2 because of the lack of flow in the Ark River? 2 correct?
3 A Yeah,therechargeisreally -- 3 A Yes
4 Q Yeah 4 Q Thenin 2018, itrained quitealot, it was
5 A --isreally bad and it'sgoing to continueto 5 maybe, I'm just looking over here, maybe
6 be bad -- 6 6 inches more than -- than the average, and
7 Q Becausethere'sno flow -- 7 water levels started to rise again?
8 A --intheforeseeablefuture. 8 A | don't know that.
9 Q Becausethere'snoflow intheriver? 9 Q Wadl, I'mjust looking at the fact that it
10 A That'scorrect. Andthey get to pump morewater |10 rained alot in this column here that's pretty
11 7 miles away, they can pump 24 inches, so that's 11 tall, and | tried to hold this steady and go
12 an additional draw on the Arkansas River. 12 across, and it lookslike 5 or 6 inches but, |
13 Q And that'swhat you -- that's one of the factors 13 mean, just more, there's more rain?
14 that you pointed out in -- you're right on the 14 A Okay, I'm sorry, arethose block -- blocks, is
15 dividing line between 1.5 inches -- 1.5 feet for 15 that precipitation?
16 irrigation as reasonable and 2 acre-feet per 16 Q Yes.
17 acre on to the west, isthat the point you're 17 A I'msorry, | didn't understand that.
18 making? 18 Q I'msorry. Thisis-- those blocks are
19 A Yes,sir. 19 deviations from normal. So at the zero line
20 Q Butinthat letter, you said that -- that water 20 would be normal and the block on the far
21 isdeclining, it's not keeping up with 21 right -- or far left, excuse me, showsthat it
22 irrigation, and -- and partly because of the 22 was -- there was about 6 inches morerainin
23 lack of recharge from the Ark River, those were 23 that first year of this drought -- and by the
24 acouple of things that you -- you indicated in 24 way, | didn't put in all of the datafrom
25 that letter to Mr. Wenstrom in July of 2018, 25 your -- from your |etter because there -- it was
Page 1423 Page 1425
1 correct? 1 alittle spotty, | mean, you didn't have al of
2 A ToMr.Barfield. 2 the information -- al of the well depths, so |
3 Q Yes, that'swhat | meant. 3 just started where you had al of the well
4 A Yes, that'scorrect. 4 depths.
5 Q Thank you. That wasn't atrick question, I'm 5 In any event, it rained alot morein that
6 not -- so what | want to point out to you, 6 year, 2006, 2007, depending on how you read the
7 though, isthat in this graph what we're seeing 7 graph, than -- than the baseline, which is
8 iswhen there's a departure from normal, water 8 normal; then in 2011 and '12, it rained alot
9 rights -- your elevation in your wells go up, 9 lessthan normal. Thisis deviation from
10 and when it's relatively normal, like in 2007, | 10 normal. And -- and then it rained quite alot
11 guess, I'm not sure where those hash marks -- 11 in 2018, '19, and not so much in the three years
12 but 2007 to 2010, alittle bit above, alittle 12 after that, but water rights were -- the water
13 bit below, and the water levelsin your wells 13 levels were increasing during that period.
14 arefairly stable. Do you see that? 14 Until 2020 when they started to decline again
15 A 1do,yes 15 becauseit rained less. So wouldn't you agree
16 Q Andthenin 2011 and '12, we've all heard about 16 with me that rainfall on your property has a
17 how dry it wasin Hays and Russell, it was dry 17 great deal to do with the water level in the
18 in Edwards County that year too, wasn't it? 18 wells on your property? In the wells that
19 A Yes. 19 you've shown?
20 Q Andwhen that happened water levels dropped in 20 A Thatiscorrect, depending on the depth of the
21 your wells, correct? 21 water and wherethe aquifer is, there could bea
22 A Yes. Thereisalagbut -- but they did drop. 22 lag, but I'm also suggesting that part of the
23 Q Okay. And so then after it started raining 23 reason isthat a whole bunch of wellsjust to
24 again, it didn't really rain very much, but it 24 the northeast of our farm were shut off. And |
25 rained in the next few years, and water levels 25 would maintain to you or anybody that if you
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1 shut off enough wellsin the vicinity of your 1 A Wehavenot todate. That | know of.
2 farm, thewater -- the water tableisgoing to 2 Q Youreaware, | think -- oh, well, | should ask,
3 rise and you're going to have more water. 3 are you aware of testimony by Mr. Letourneau
4 Q Widl, I'm not arguing that point, I'm just 4 about K.S.A. 82a-744 earlier in this hearing
5 trying to point out that there'sa-- asyou 5 where he said that DWR went to the legislature,
6 point out, there's alag, because it takes 6 | think he said that -- in any event, the
7 awhilefor rain that falls on the surface to get 7 statute, the Water Appropriation Act was amended
8 to the aquifer and to affect the static water 8 to require the chief engineer to give due
9 level. Butrainfall, there'safairly direct 9 consideration to water management and
10 correlation between how much it rains and the 10 conservation measures by -- when administering
11 water levelsin the wells on your ranch, would 11 water rights and imposing limitations likein a
12 you agree with me? 12 LEMA or an IGUCA, you're aware of that
13 A | would and | would also say that it's 50 feet 13 legidlation?
14 to water on that bottom set of dots. Static 14 A 1did not hear Mr. Letourneau'stestimony, I'm
15 water level is50 feet deep. 15 sorry, but | -- 1 am familiar with what you're
16 Q And thisshows, infact, more like 60 at that -- 16 talking about.
17 at the low end? 17 Q Andthat's-- inyour role asaofficer and a
18 A Could have been, yes. 18 member of Water PACK, that's a significant issue
19 Q And it wasmore like 55 on that -- so, yeah, but 19 for them, isn't it?
20 it's also, you know, up here around 42 or 3, 20 A Water conservation isa significant issue.
21 varying down to almost 50, | mean, | get it that 21 Q Andthey don't want people who have conserved,
22 water rights -- water levels fluctuate, but it's 22 it'stheir position that con -- you shouldn't
23 very closely related to how much it rains, 23 have to be punished for conserving water, if you
24 correct? 24 know? If you know?
25 A It'ssomewhat related, yes, it's one of the 25 A Yes.
Page 1427 Page 1429
1 factors. 1 Q Thank you.
2 Q Oneof thefactors, thank you. 2 Jami, let'stake alook at 2462 and go to
3 And let's go back to 1-1 and scroll out so 3 page 8802, Bates number 8802.
4 we can kind of see. 4 Thisis my -- where we're going to -- this
5 Okay. So, Mr. Wenstrom, your wellsin 5 isaletter -- yeah, let's scroll -- |et's get
6 section 8 are in the northeast -- in the east 6 the details here. Can you scroll -- zoom in at
7 half, correct, of section 8? 7 the top of the letter, please. What's that?
8 A Thatiscorrect. 8 MS. BUCK: It's 88021.
9 Q Andsothereisbetween -- thereis1, 2, 3-- 9 BY MR.TRASTER:
10 there are 3 miles, at least, between the river 10 Q Oh, sorry. For therecord, well -- okay, | see.
11 and your closest well, correct? 11 | wrote down 8802 but it's 8802 hyphen -- 88021
12 A Yes. 12 and thank you for that correction, Jami.
13 Q Theother factor that is happening, asyou 13 So thisis another letter -- well, that's
14 aluded to, is that when your neighbors are 14 not the letter | was thinking about.
15 pumping, that affects you too, right? 15 Let's go to page -- let's go down a page.
16 A That'scorrect. 16 Thisisthe same letter -- give me just a minute
17 Q And sothereare -- we saw earlier that list 17 here. Scroll down. Down. Actualy, this--
18 of -- there are alot of water rights that are 18 yeah, keep going down. | may need to come back
19 senior to the ranch, but at the end of the day, 19 to this but maybe it's the next page. Just do a
20 it's the combination of all the water rights on 20 search for 1980, that's what I'm looking for, if
21 the -- in that areathat affect the water level, 21 you can. 1980 in that document. Okay, now |
22 right? 22 know where | am, one page up, please. At the
23 A Absolutely. 23 bottom of that page. So -- okay, | need a
24 Q Haveyou or any of your neighbors proposed a 24 little higher up, please. Thereyou go. There
25 water conservation area? 25 you go. Now zoom in, please.
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1 So at the bottom of page Bates number 1 was consider able amount of water in the Arkansas
2 88021, in your letter to Mr. Barfield, you say, 2 River then.
3 I've seen good water flow in the Ark River in 3 Q Inthat--in'87?
4 the area adjacent to the R9 Ranch only three 4 A Yes, and before.
5 timesin 42 years, oncein the '80s. Do you see 5 Q Okay. So-- but the water -- the flow in the
6 that? 6 river in '83, '84, and '85 and even in '86 was
7 A Yes 7 pretty low, would you agree?
8 Q Now let'sgo to the next page. Andinthe 8 A Yes
9 next -- and continuing that paragraph, you said, 9 Q Now, | can take you to each of your field
10 And in the '80s, during one of those periods of 10 inspection reports if we need to do that, but
11 high rainfall events and recharge, the Circle K 11 I'm going to represent to you that most of them
12 Ranch wells were tested for certification. 12 weredonein '84 and '85. Isthat notin
13 Because of the strong recharge at that time, 13 keeping with your recollection?
14 good flow rate tests were obtained, the pumps 14 A Itisnot.
15 were actually providing the water the nozzle 15 Q So--butif | wereto show you that it was done
16 packages on the center pivots called for. Do 16 in '84 and '85, would you agree that it -- that
17 you see that? 17 this one period of high flow in -- in the Ark
18 A | do, thank you. 18 River likely happened in 1987?
19 Q Yeah 19 MR. LEE: Y our Honor, the question
20 And let'stake alook, now, Jami, at 20 is premised on something that Mr. Wenstrom
21 Exhibit 2242 and Bates page 79473. 21 has just denied, so if we need to look at
22 Mr. Wenstrom, thisis a graph done by the 22 some documents that Mr. Traster seemsto
23 Kansas Geological Survey showing the -- the 23 have, we can do that but --
24 annual flow in cubic feet -- mean annual flow in 24 MR. TRASTER: It was a hypothetical,
25 cubic feet per second at three gages, one near 25 if, infact, | can show that. But I'd be
Page 1431 Page 1433
1 Kinsley, one near Great Bend, and in the Pawnee 1 glad to walk through it, it'll just take us
2 River at Rozel. And the blue line on that graph 2 awhile.
3 isthe Ark River near Kindey. Do you see that? 3 A wadl, | know we did most of thetestsin '87.
4 A Just barely but, yes, | seethe color. 4 PRESIDING OFFICER: Hold on,
5 Q Okay. Now, Jami, I'd like for you to zoom in to 5 Mr. Wenstrom, let me rule on thisfirst.
6 this area herein the 19 -- in the mid 1980s. 6 So | will sustain the objection, I'll just
7 And so you testi -- your letter, you didn't 7 ask you to rephrase that because in this
8 testify. Inyour letter to the panel, you said 8 case here we've got --
9 that you've seen good flow in Ark River oncein 9 MR. TRASTER: Sure.
10 the '80s and it was during the time that you 10 PRESIDING OFFICER: -- Mr. Wenstrom
11 were certifying those water rights on the ranch. 11 who is not an expert and you're --
12 But when | look at this, | see each one of these 12 MR. TRASTER: No, that'sfine.
13 hash marks appears to be ayear, so that the 13 PRESIDING OFFICER: -- asking him to
14 annual flow in the Ark River at Kinsley was -- 14 speculate on things and make assumptions,
15 that annual flow had occurred in 19877 15 so let'stry rephrasing that based on what
16 A Yeah,that'swhen | tested the wellson the 16 his observations would have been.
17 R9 Ranch. 17 MR. TRASTER: Sure, sure, could | --
18 Q Okay. Soyou didn't test themin '83, '84, '85? 18 could | just have a moment to consult with
19 A That'scorrect. But | will offer an anecdote, 19 Mr. Buller?
20 our scout troop was camping a lot on the Ark 20 PRESIDING OFFICER: Sure.
21 River at that timein the'80s, and | can 21 MR. TRASTER: | think I'm just going
22 remember thekidsjumping out of treesinto the 22 to move on, the water -- the field
23 river -- 23 inspection reports are in the record, we
24 Q Sure. 24 can look at them, we can see what year each
25 A --anddivingin and there waswater -- there 25 of them were done, and | will -- | agree
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1 with you that at least one of them that 1 you had the water --
2 I've seen was in '87, but we can -- welll 2 Let's put that graph back up, Jami.
3 just sort that out on a break. 3 WEell, that's your graph, thisisfine.
4 BY MR.TRASTER: 4 Thisisthe actual graph that you prepared, is
5 Q Let'sgo back to 2462, which isthe letter, and 5 it not?
6 | think it's on page 87931, and | think it's 6 A Yesitis
7 the -- that last full paragraph. Actuadly, it's 7 Q Andit-- it reportswell depth through 2022,
8 on -- it'son the next page, sorry. | have all 8 right?
9 thisin my notes here. Our farm, we have a-- 9 A Yes
10 on your farm, you have awide range of soil 10 Q Andit skips 2013, aswe said earlier, which is
11 types, don't you? 11 not an issue but -- and it goes back, and as |
12 A Yes. 12 said, when | prepared my graph, | started with
13 Q And mainly the Pratt -- on the ranch there'sa 13 2007 because there were a few years where you
14 Pratt series, correct? 14 didn't have as much data and that -- by using
15 A Yes. 15 those years, it was more consistent.
16 Q And then on tothe west -- or to the east where 16 A Uh-huh.
17 the bulk of your farm is different soils, 17 Q Butl think inyour letter you said that you
18 typically Tabler clay loam, doesthat ring a 18 collect well depth -- depth of water every year
19 bell? 19 in January, right?
20 A Yes. 20 A That'scorrect.
21 Q Andthat this Tabler clay loam has at least in 21 Q Butyoudidn't collect the well depth in 2000 --
22 the range of three times as much water capacity, 22 thisyear?
23 water-holding capacity as the soils on the 23 A  Weéll, wecallected it in January of 2023, but
24 ranch? 24 that'sreported as 2022. That'sthe way
25 A Yes. 25 everybody doesit.
Page 1435 Page 1437
1 Q Let'slook at Exhibit 1656. So, Mr. Wenstrom -- 1 Q Okay. Sothisdatain 2022 isdatacollected in
2 actualy, let'slook at 1679, we may come back 2 January of 2023?
3 to this, they're very similar. Mr. Wenstrom, 3 A That'scorrect.
4 thisisjust an image from Google Earth, and you 4 Q | see okay. That'shelpful, thank you so much.
5 can see the highway here and where there'sa 5 And it's collected in January 2003 (sic),
6 dogleg and the ranch is sort of in this area 6 reported in 2022 because that's the year --
7 where I'm pointing with my laser pointer and 7 that's the well depth at the end of that year,
8 Kinsley isat thetop. That -- you recognize 8 if that make sense. Okay. So you don't aways
9 that? 9 use the entire quantity that you're allocated?
10 A Yes. 10 A Weusetheleast amount we can to make the crop
11 Q Andthereis--there'sjust alineaong -- 11 grow.
12 running parallel, roughly paralel to the Ark 12 Q Andyou testified about your, you know, kind of
13 River, afew miles east but parallel to the Ark 13 just in time, in my words, not yours, but, you
14 River where the soil type changes pretty 14 know, just in time and just the right amount,
15 dramatically, doesn't it? 15 but -- but in 2023 -- in 2022 you made
16 A Yes. 16 substantial withdrawals from the water bank,
17 Q And that'swhy there are so many center pivots 17 didn't you?
18 coming right up to that, it's not a-- it's not 18 A 1 didn't. | own thewater rights, our tenant
19 aline -- astraight line but there's -- the 19 made -- he'smanaging theirrigation, that's
20 soil type changes at -- in this area on the east 20 correct.
21 side of the sand dune area east of the Ark 21 Q And so basically what's happening hereis that
22 River, doesn't it? 22 when you -- depositsin the water bank were made
23 A Yes. 23 while you were operating the ranch, weren't
24 Q Thank you. Earlier wetalked alittle bit about 24 they?
25 the letter you wrote to the -- to the panel and 25 A No, | --1 quit active farming in 2007.
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1 Q | see. Soyou never made deposits to the water 1 that total something like almost 3500 acre-feet
2 bank? 2 for irrigation use, right?
3 A Back in thoseyears, the formulawas so -- 3 A I|don't have--1 can't say if that'strueor
4 Q |It'sjust asimple question, you made deposits 4 not. | havealot of water rightsand each one
5 or you didn't, I'm not trying to argue with you 5 has a acre-foot quantity.
6 but -- 6 Q Sohow many center pivots are operated on your
7 A | think we-- very little. Very little. 7 farm for you and your family?
8 Q Okay, sure. But your tenant is making those -- 8 A Right now, it's21.
9 has made those deposits and then withdrew them, 9 Q Okay.
10 right? 10 A It was31when | wasactively farming.
11 A That'scorrect. 11 Q All right. Butin 2020, according to your water
12 Q Andyour -- so the water rights that you own, 12 use reports, you used just over 2500 acre-feet,
13 they weren't -- there was certainly some 13 so you had 30 -- you have almost 3500 acre-feet,
14 conservation, I'm not arguing with that -- about 14 but you used alittle over 2500 in 2020, or your
15 that, but there was also just some saving, | 15 tenant did. Isthat --
16 mean, you or your tenant saved alot -- some of 16 A Yeah, that'sright, thetenant is managing the
17 the water that they didn't use, correct? 17 irrigation.
18 A That'scorrect. That'show you get -- 18 Q Soearlier in this proceeding, it's been
19 Q And that's not conservation, that's -- that's 19 suggested that -- that Hays and Russell should
20 setting it aside for future use, right? 20 be limited to or their usage should be based on
21 A | would -- | would arguethat it's conservation. 21 the quantity they used in 2020. Have you heard
22 Q Wadll, thereisaconservation element to it, you 22 that in this proceeding?
23 don't get to save every drop that you don't use, 23 A | don't recall that | have, no.
24 but nevertheless you used everything -- you used 24 Q Wadll, I'll just tell you that that -- well, they
25 what you needed in each of those years and then 25 only used this much in 2020. So would you be
Page 1439 Page 1441
1 you saved the rest? Saved what you could of the 1 willing to live by that same standard that
2 rest, | should -- 2 instead of having the full amount that you're
3 A That'scorrect. 3 authorized, would you be willing to have your
4 Q Andin 2022, 300 acre-feet roughly were 4 water rights judged by the quantity that you
5 withdrawn, correct? 5 used in -- or your tenant used in 2020?
6 A How much? 6 MR. LEE: Your Honor --
7 Q | have-- I'm showing 270 but | also show 7 A Thetwo have noreation whatsoever.
8 300 acre-feet more than you used -- than you -- 8 MR. LEE: This has no relevance,
9 than you're authorized? 9 Y our Honor.
10 A That doesn't sound right, but | -- | don't know. 10 MR. TRASTER: | think it has direct
11 Q Okay. So switching gears here, you were a 11 relevance, Y our Honor, | mean, he'sa
12 member of the Edwards County Planning Commission |12 witness that -- I'll withdraw the question.
13 back in 2000 -- back in the 1990s, were you not? 13 PRESIDING OFFICER: Okay.
14 A | don'trecall that | wasa part of the planning 14 BY MR. TRASTER:
15 commission. 15 Q Youdon't need -- you don't need the water
16 Q Okay. Do you turn your water off when you brush 16 you're diverting, do you, Mr. Wenstrom?
17 your teeth? 17 A 1 don't need?
18 A Frankly, | do. 18 Q Youdon't need -- you've got water rights, but
19 Q Doyou? Good. You know, when you -- when 19 you don't need them, do you?
20 you -- when you've been working outside, maybe 20 A Widl, if you'regoingtoraiseirrigated crops,
21 you don't do it anymore, but in ahot -- do you 21 | would argue that we do need them.
22 have the luxury of taking along hot shower, a 22 Q Right, if you'regoing to raiseirrigated crops,
23 luxurious shower at your house? 23 but you don't need to raise irrigated crops?
24 A | takethe same shower that | alwaystake. 24 A Yeah, | could beabanker or alawyer but I'm a
25 Q That you alwaysdo. And you have water rights 25 farmer so | do need them.
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1 Q Sowhat | guessI|'m getting to isthat we've 1 Q And the Cities of Hays and Russell have a water
2 been told that you can grow -- you can grow milo 2 right aswell, don't they?
3 or wheat instead of corn, couldn't you, and use 3 A Yes, they do.
4 even less than you use, right? 4 Q Andthey -- and the statute says that -- that a
5 A Wecould, yes. 5 water right is subject to the control of the
6 Q Butyou choose to grow corn and soybeans and 6 owner, doesn't it?
7 irrigate them fully, correct? 7 A That'scorrect.
8 A That isan economic decision. 8 Q And sotheideathat Hays and Russell cannot use
9 Q Right. Andsowhy isit that you get to make 9 the water right that they purchased and own is
10 those economic decisions and Hays and Russell 10 no different than your right to use your water
11 don't get to make them? 11 within the confines of the terms and conditions
12 A It hasnoreevance 12 of your permit, isn't it?
13 MR. LEE: Your Honor, it hasno 13 MR. LEE: Your Honor, objection, of
14 relevance. 14 courseit'sdifferent. If it's not
15 MR. TRASTER: It'sdirectly 15 different, there's no reason to have a
16 relevant. Water PACK is suggesting that 16 Water Transfer Act. We're not talking
17 Hays and Russell don't need water and -- 17 about them using their water right on the
18 and that they can continue to live with the 18 R9 Ranch, we're talking about them moving
19 restrictions that they're living with now, 19 it to Hays and Russell, that's the reason
20 and I'm just suggesting that any water 20 we're here. That question assumes that
21 right owner ought to be subject to that 21 there is no difference between ownership of
22 same standard. 22 awater right and the right to transfer it
23 MR. LEE: Your Honor, as you well 23 more than 35 miles.
24 know, we've never said that Hays and 24 MR. TRASTER: Your Honor, | will
25 Russell don't need any water. Theissue 25 limit the question to what the Cities
Page 1443 Page 1445
1 here is how much water do they need, and 1 rights are under the Kansas Water
2 whether an individual engaged in farming 2 Appropriation Act and whether a quantity of
3 wha'sirrigating, is using the water that 3 the water, a quantity that can be
4 isavailable to him at some reduced level 4 transferred as we have discussed is not at
5 or equal to his water right has nothing to 5 issue here. Theissueis benefitsto the
6 do with the issue that Y our Honor is 6 State. And compliance with the law and
7 charged with deciding. 7 certainty in the ownership, in water rights
8 MR. TRASTER: And it has everything 8 and property rightsin general is certainly
9 to do with it, Y our Honor. 9 something that's of interest to the State
10 PRESIDING OFFICER: One of the 10 of Kansas.
11 factors at issue here is the benefit to the 11 MR. PREHEIM: Your Honor, I'm going
12 State of approving this versus the benefit 12 to make an objection aswell. Thisis
13 of not approving it. | think thereis some 13 caling for alegal conclusion from this
14 relevance there in weighing all the 14 witness, and he's not here to testify asto
15 interests, so I'm going to overrule the 15 what the act allows or doesn't allow. He's
16 objection, I'll allow the question. Go 16 just smply here testifying as a fact
17 ahead. 17 witness, and | don't believe that any of
18 MR. TRASTER: Thank you. 18 his testimony relates to any issue with the
19 BY MR. TRASTER: 19 transfer.
20 Q My question isthat thereis no compelling need 20 MR. TRASTER: And, Your Honor, |
21 for you to grow corn or any other high-water-use 21 think the point is made one way or the
22 crop in Edwards County other than an economic 22 other so | will withdraw the question --
23 benefit to you and your family? 23 PRESIDING OFFICER: All right.
24 A | haveawater right, | can grow whatever | 24 MR. TRASTER: -- and take you off
25 want, | think. 25 the hook.
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1 PRESIDING OFFICER: All right. 1 proceed?
2 BY MR.TRASTER: 2 MR. LEE: | think so, Your Honor.
3 Q Mr. Wenstrom, thank you for your testimony, | do 3 PRESIDING OFFICER: Okay. Go ahead.
4 appreciate it. 4 MR. LEE: Okay. Thank you.
5 PRESIDING OFFICER: Okay. Mr. Cole? 5
6 MR. COLE: | don't have any 6 REDIRECT EXAMINATION
7 questions. 7 BY MR. LEE:
8 PRESIDING OFFICER: Ms. Langworthy? 8 Q Mr. Wenstrom, during your examination by
9 MS. LANGWORTHY: No questions, Y our 9 Mr. Traster, he paid you a compliment, he said
10 Honor. 10 words to the effect that you know more about
11 PRESIDING OFFICER: Mr. Preheim, do 11 irrigation practices than anyone in the room,
12 you have any questions you want to ask him? 12 and it is true you are knowledgeabl e about those
13 MR. PREHEIM: | do not. 13 things, isit not?
14 PRESIDING OFFICER: Mr. Lee, any 14 A Your words.
15 redirect? 15 Q Well, | realize that you're a humble man, but
16 MR. LEE: I do, Y our Honor, which 16 you do know alot about irrigation and
17 probably will take alittle while, | don't 17 irrigation practices, correct?
18 know if you are inclined to do lunch or not 18 A I'vefarmed alongtime.
19 S0 ... 19 Q Okay. So you were asked during the examination
20 PRESIDING OFFICER: Okay. Well, | 20 about soil permeability, do you recall?
21 guess we can certainly take alunch break. 21 A Yes.
22 | guess so we kind of know how much of a 22 Q Andyou were asked questions and talked about
23 break we should take, what's the expected 23 saturated thickness issues, correct?
24 with where everybody is how, what are you 24 A Yes.
25 expecting -- | know Mr. Feril will be 25 Q And you were asked and talked about static water
Page 1447 Page 1449
1 testifying. 1 levels, correct?
2 MR. LEE: And Mr. Janssen. 2 A Yes
3 MR. TRASTER: | don't know how long 3 Q Solet'stak about some of the technical issues
4 Mr. Leeisgoing to take, but | -- | don't 4 associated with irrigation practices and the
5 think that Mr. Feril or Mr. Janssen will 5 aquifer whereyou live. The -- one of the
6 take agreat deal of time. | would think 6 things that has the potential to affect
7 within -- we could get both of them donein 7 sustainability issues, as | understand, would be
8 acouple of hours but maybe substantially 8 the concept of net consumptive use. Would you
9 less. 9 agree with that?
10 PRESIDING OFFICER: And | know 10 A Yes
11 Mr. Feril aready said he didn't have any 11 Q And how would you describe that relationship?
12 travel arrangements to worry about, how 12 A Wadll, it'sthe use of water by a certain crop.
13 about Mr. Janssen, is hein here now? 13 MR. TRASTER: Your Honor, | object
14 Okay. 14 asthisis beyond the scope, it's opinion.
15 MR. JANSSEN: I'm good. 15 Net consumptive use was decided in the
16 PRESIDING OFFICER: So should we 16 first -- the prior proceeding.
17 just take an hour break, then, to allow 17 PRESIDING OFFICER: Do you havea
18 everyone to get abite to eat and then 18 response, Mr. Lee?
19 we'll come back at 1:00 o'clock and -- all 19 MR. LEE: | do, Your Honor. The
20 right. We'll take arecesstill 1:00 p.m. 20 question or aquestion, at least, is what
21 then. Thank you, everybody. 21 happens to aquifer levels at the R9 Ranch
22 (Thereupon, alunch recess was 22 if this process moves forward. The
23 taken; whereupon the following was 23 testimony that will be presented by
24 had.) 24 Mr. Wenstrom is that thereis a
25 PRESIDING OFFICER: Areweready to 25 relationship between the determination and
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1 analysis of net consumptive use and aquifer 1 PRESIDING OFFICER: All right. I'll
2 levels and so that's the question and the 2 overrule the objection, | will alow the
3 expected response. 3 questioning, again keep in mind what my
4 PRESIDING OFFICER: I'm going to 4 limitations are for this proceeding and
5 overrule the objection, I'll alow the 5 also taking into consideration that
6 guestion, just make sure you're not trying 6 although Mr. Wenstrom is -- provides that
7 to stretch that to the point of addressing 7 testimony, with his years of experience and
8 issuesthat | don't have any authority to 8 background with irrigation and how that
9 address in the proceeding. 9 affects the water levels and everything
10 MR. LEE: WEell confineit to this 10 that may be involved, he has not been
11 issuereally of irrigation practices and 11 qualified as an expert in this matter so
12 effects on the aquifer. 12 make sure that you're keeping everything to
13 PRESIDING OFFICER: All right. 13 factual questions, not getting into any
14 BY MR.LEE: 14 kind of expert opinion that he wouldn't be
15 Q So, Mr. Wenstrom, back to that question, so 15 qualified to offer.
16 you're stating or know that there's a 16 MR. LEE: Well -- thank you, Y our
17 relationship between what is determined about 17 Honor.
18 net consumptive use and what is a sustainable 18 BY MR.LEE:
19 level of withdrawal from the aquifer, as| 19 Q So, Mr. Wenstrom, | guess back to the question
20 understand? 20 of what in your view, based on your experience,
21 A Wdl - 21 is the relationship between the analysis of net
22 MR. TRASTER: Object, Y our Honor, 22 consumptive use and aquifer levels?
23 it's vague asto what is sustainable. It's 23 A Weéll, they're somewhat disconnected, frankly,
24 defined -- objection asto vague asto 24 because what you pump from how many hoursyou
25 sustainable, | don't know what he means by 25 run your pump in trying toirrigate and how much
Page 1451 Page 1453
1 sustainable. It'sdefined in GMD regs as 1 of that is consumptively used aren't always
2 allowing for areasonable lowering of the 2 connected. | mean, sometimesthere's-- when a
3 aquifer, and | don't know what sustainable 3 plant getsin distress, for example, just to
4 means. 4 giveyou a quick example, what it's actually
5 MR. LEE: Well, that's what 5 trying to use that day is consumptive use. But
6 sustainable means, we accept that. 6 if you're pumping and pumping and pumping and
7 PRESIDING OFFICER: All right. Is 7 the plant can't take that becauseit's under
8 that the question that you were -- or the 8 stress, for example, then you're going to pump a
9 response you were trying to get from 9 lot of water which won't be consumptively -- a
10 Mr. Wenstrom then? 10 lot of it will not be consumptively used. So
11 MR. LEE: Yes, that the reasonable 11 there'salittle bit of a disconnect in what
12 lowering of the aquifer, of course, Y our 12 you're asking me.
13 Honor, isafact question, and Mr. Wenstrom 13 Q Waell, solet's back up and then say how would
14 can testify about that, but we're not 14 you define consumptive use?
15 fighting about whether there is some other 15 A Wadl, it's-- frankly, it'sthe water that's
16 definition for our purposes of 16 consumed by the plant, and it's-- it's
17 sustainability. 17 dependent on so many factors. It's dependent on
18 PRESIDING OFFICER: You look like 18 whether the -- whether the plant is healthy and
19 you're about to say something, Mr. Traster. 19 receiving adequate moisture or whether it's
20 MR. TRASTER: | am. You know, 20 under stress, what crop it is, for sure, and --
21 reasonable lowering of the aquifer, if 21 but thereisalittle bit of a disconnect
22 that's the definition, then we're done 22 because water pumped and consumptive use are not
23 because this -- the idea of -- | don't know 23 the same.
24 how net consumptive use -- well, the whole 24 Q Do different crops and different plants result
25 line of questioning is confusing and vague. 25 in different levels of consumptive use?
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1 A Absolutely. | mean, anybody that grows anything 1 Mr. Wenstrom's responses to Mr. Traster's
2 knowsthat, | mean, it's-- certain plantstake 2 earlier questions talk about, or part of it
3 more water than others, and that's-- that's 3 was a discussion about flow rates, as Y our
4 just theway it is. 4 Honor would recall, asthey are affected by
5 Q Sowheredoes native grass fall on that 5 aquifer recharge, and the question of
6 spectrum? 6 whether the aquifer will recharge at rate A
7 A Nativegrassis-- 7 or rate B has been the subject of alot of
8 MR. TRASTER: Objection, Y our Honor, 8 testimony in this case and for good reason
9 we're not talking about irrigating native 9 because it's relevant to the decision to be
10 grass, nobody has ever suggested that 10 made here.
11 native grass will beirrigated. Therefore, 11 PRESIDING OFFICER: I'll overrule
12 consumptive use doesn't even come into 12 the objection, I'll allow the question but
13 the -- into the picture. 13 make sure it's getting to something here
14 PRESIDING OFFICER: Okay. Response, 14 shortly that isreally within my scope of
15 Mr. Lee? 15 authority in this matter 'cause it sounds
16 MR. LEE: Your Honor, the issue of 16 like you're still trying to kind of focus
17 how much water is used by a particular 17 on that whol e aspect of the quantity of
18 species of plant, whether it be acrop or 18 water that was approved in the change
19 whether it be native grass, has awhole 19 application, which | don't have that
20 bunch to do with how much recharge there is 20 authority to addressthat. So if you want
21 to the aquifer, and aquifer rechargeis 21 to ask those questions, I'll let you but
22 something that is very important that was 22 just make sure you're getting somewhere
23 the subject, as Y our Honor knows, of 23 without dragging out too long and going
24 Mr. Larson's testimony, and there's been 24 down too long of aline that appears to be
25 lots and lots of discussion about it, and 25 outside of what | have any ability to
Page 1455 Page 1457
1 the -- the question of how much recharge 1 address.
2 thereisis-- cannot be more relevant. 2 MR. LEE: Thank you, Y our Honor.
3 MR. TRASTER: It -- | don't know 3 Well, what -- which I'm glad that she did,
4 that we're talking about reasonable 4 Y our Honor, what Ms. Lee has just handed me
5 lowering of the aquifer or consumptive use 5 isfrom K.S.A. 82a-1502(b) which states
6 by irrigation, application of irrigation 6 that No water transfer shall be approved
7 water, and now we're going into, | guess, 7 under the provisions of thisact, (1), if
8 rainfall, in which we've been over and over 8 such transfer would impair water
9 again about irrigation return flows, and | 9 reservation rights, vested rights,
10 just don't understand this line of 10 appropriation rights, or prior applications
11 questioning, | think it'sirrelevant, it 11 for permits to appropriate water. So
12 goes -- if it'sgoing to -- well, if it's 12 that's more artfully than | probably have
13 going to reducing the quantity, you've 13 expressed it.
14 already indicated that that's not a 14 MR. TRASTER: | can't hear you.
15 relevant areafor inquiry in previous 15 MR. LEE: | said perhaps more
16 objections, and | just don't think that 16 artfully than | have expressed it. This
17 thisis helpful and it's taking time we 17 issue of the effect on Water PACK users and
18 don't need to spend. It's not relevant. 18 other -- other appurtenant usersin this
19 And there's-- Mr. Leeisasking 19 areaisdirectly relevant to the decision
20 Mr. Wenstrom for his opinions based on the 20 to be made here.
21 science -- science in agronomics -- 21 MR. TRASTER: Your Honor, | am aware
22 agronomy, excuse me. 22 of the issue of impairment, which is what
23 PRESIDING OFFICER: Doyou havea 23 | -- the focus of many of my questionsthis
24 response, Mr. Lee? 24 morning about the rates of flow from --
25 MR. LEE: Well, Your Honor, the -- 25 from these wells. The testimony so far has
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1 been that, from Mr. Larson, that 2 1/2 or 1 spent just to get those answered. Just,
2 2.8 acre -- 2.8 linear feet additional 2 again, Mr. Lee, keep in mind the
3 drawdown over and above the amount of 3 limitations that | have for this and try to
4 drawdown set out in the Burns & Mac 4 keep everything relevant to what's within
5 original model report is-- is not 5 my scope that | have the ability to rule on
6 significant compared to the 45- to 150-foot 6 in this matter.
7 saturated thickness in the aquifer. 7 MR. LEE: We are cognizant of
8 The point being, and we've aready 8 that --
9 established afew moments ago that to show 9 PRESIDING OFFICER: All right.
10 impairment you have to show an unreasonable 10 MR. LEE: -- and | think are trying
11 decline in the aquifer, and the evidence 11 to abide by that.
12 in -- before you now is that -- that both 12 PRESIDING OFFICER: All right. And
13 from the chief engineer in the original 13 other arguments asto why it matters are
14 Master Order saying that the declines that 14 all things that can be addressed in your
15 will be caused are within reasonable 15 closing briefs at the end of this.
16 limitations and only increase at most 16 MR. LEE: Thank you, Y our Honor.
17 2.8 feet in one well and that further 17 BY MR. LEE:
18 the -- thisidea that -- that there's going 18 Q So, Mr. Wenstrom, ultimately, the question, |
19 to beregional declineis-- isdealt with 19 think, would be is the -- is the type of plant
20 in the statute. 20 that is present on the R9 property, does that
21 K.S.A. 82a-711(c) alowsfor reasonable 21 affect recharge rates?
22 declines, it enforces the priority which 22 A Yes.
23 clearly established that the water rights 23 Q Andto go back to the question, | think, where
24 on the ranch are senior to a huge number of 24 we were before we dealt with an objection, where
25 water rights, including some of 25 does native grass fall on that spectrum?
Page 1459 Page 1461
1 Mr. Wenstrom's and others. Thisisjust -- 1 A Waeél,it'sextremely deep rooted, and so it
2 thisinquiry isjust -- it need not go 2 intercepts a large amount of precipitation
3 forward. He cannot meet your standard of 3 when -- when and if thereis precipitation. And
4 providing testimony in this area, at least, 4 so the water, the precipitation hasto saturate
5 that -- that goes to anything that you're 5 that root zone clear down to the bottom, then --
6 entitled to, under the statute, to rule on. 6 and whatever it takesto do that fillsthe --
7 MR. LEE: Wéll, Your Honor, | 7 theroot zone. Then if you have additional rain
8 appreciate Mr. Traster's final argument 8 over and abovethat, that rain will find its way
9 here, but the fact that he thinks that he 9 totheaquifer. But it hastofill that
10 understands the facts or knows the facts or 10 15-foot, 20-foot root profile before you get any
11 knows the law doesn't act as alimitation 11 recharge.
12 on what is appropriate to ask Mr. Wenstrom. 12 Q Soisthe--istheroot system for native grass
13 Infact, it makesit even more compelling 13 deeper or more extensive than for production of
14 that he be allowed to respond to questions 14 agriculture crops?
15 about what have been posited as facts, 15 A Yes, cornisabout 3feet for apractical
16 which we have a different perspective 16 number; alfalfa can be deeper, but deeper
17 about. 17 meaning maybe 4 or 5 feet.
18 PRESIDING OFFICER: I'm going to 18 Q Sothento the question of saturated thickness
19 allow the questioning if it getsto a point 19 that you were asked about, to testify about,
20 here shortly and doesn't drag out. 20 doesthe level of saturated thickness ultimately
21 Otherwise, | think, asthe last five or 21 have an impact on well productivity?
22 ten minutes will probably show going back 22 A Yes.
23 and read through the transcript, more time 23 Q Andinwhat sense?
24 has been spent objecting and arguing about 24 A Weéll, themore-- the more effective satur ated
25 those questions than what may have been 25 thickness, meaning water-bearing sand and
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1 gravel, that'swhere -- that'sthe mother lode, 1 MR. TRASTER: No questions.
2 that'sthe money, and that water can get into 2 PRESIDING OFFICER: Mr. Cole?
3 the well screen and be pumped. So when you talk 3 MR. COLE: No questions, thanks.
4 about sat -- saturated thickness, it's normally 4 PRESIDING OFFICER: Ms. Langworthy?
5 described asthe level of the-- wherethe 5 MS. LANGWORTHY:: No questions, Y our
6 static water level isdown to the bottom of the 6 Honor.
7 aquifer, and usually that'srock or blue shale 7 PRESIDING OFFICER: And,
8 or something likethat. But not all of that 8 Mr. Preheim?
9 dimension iswater-bearing sand and gravel. So 9 MR. PREHEIM: No questions, Y our
10 | want to make that distinction. 10 Honor.
11 | heard earlier testimony from 11 PRESIDING OFFICER: All right.
12 knowledgeableindividualsthat the saturated 12 Thank you, Mr. Wenstrom.
13 thickness on the R9 Ranch was a certain number, 13 THE WITNESS: Thank you.
14 and that number was larger than the well depth 14 MR. TRASTER: Call Orrin Feril.
15 on two-thirds of the wells on the -- on the 15 PRESIDING OFFICER: Mr. Feril, come
16 R9 Ranch, so | was confused about how you could |16 on up and take the stand. Mr. Feril, would
17 have satur ated thickness on the average 17 you please raise your right hand.
18 that's -- that's mor e than what the well depth 18
19 ison most of theranch. And sol had a 19 ORRIN FERIL,
20 disconnect in my mind about that. 20 having first duly sworn or affirmed, was
21 I'm trying to tell you what saturated 21 examined and testified as follows:
22 thicknessisand how it -- themore 22
23 water -bearing sand and gravel you havein the 23 PRESIDING OFFICER: All right.
24 well, the higher value and the higher volume of 24 Mr. Traster, you may proceed.
25 water you can pump from that well. And whenever |25  //
Page 1463 Page 1465
1 you drill awell, | don't careif it'shereor 1 DIRECT EXAMINATION
2 anywhere, that'swhat you look at. 2 BY MR.TRASTER:
3 And if you're lucky, when you spend your 3 Q Mr. Feril, thank you for coming, we know each
4 money, you have a lot of that water-bearing sand 4 other so | don't think introductions are
5 and gravel. If you're unlucky, we've had 5 necessary. Please state your name.
6 several wellson our farm wherewetried to 6 A MynameisOrrin Feril, that's O-R-R-1-N, last
7 improve the well by moving it. And oneinstance 7 name Feril, F-E-R-I1-L.
8 right closeto our home, we paid for five test 8 Q Andwhat'syour business address, Mr. Feril?
9 wellstrying to get more saturated sand and 9 A Businessaddressis 125 South Main Street in
10 gravel. We wer e unsuccessful, so we ended up 10 Stafford, Kansas.
11 going back to the original location. 11 Q Andwhat are-- tell usalittle bit about your
12 And all of those places had lots of total 12 employment and how long you've been there and
13 depth of saturated thickness, but the effective 13 what you do.
14 was not very good at all. And | don't think -- 14 A I'mthedistrict manager for Big Bend GMD
15 there'sindividualsin thisroom that know as 15 Number 5in Stafford, |'ve been with the
16 much about that as| do, they do. So| don't 16 district since April 2006, and employed as
17 know how much time| should spend on that. 17 manager since August of 2012.
18 Q Waell, let'sdo this. Based on your experience, 18 Q Andwhat was -- what were your duties before you
19 would it be your sense or understanding that 19 were employed as manager?
20 Mr. McCormick's analysis of what the saturated 20 A My titlewas GI S specialist and data manager for
21 thicknessis at the R9 Ranch is overstated? 21 those some six years.
22 A | thinkitis, yes. 22 Q Okay. Soyourean|T person?
23 Q Thank you. 23 A | have--yes.
24 MR. LEE: Nothing else, Y our Honor. 24 Q Okay. | didn't know.
25 PRESIDING OFFICER: Mr. Traster? 25 A It's--it'soneof my skill sets.
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1 Q | see. Areyou ageologist, hydrologist, any of 1 to lodge an objection.
2 that? 2 PRESIDING OFFICER: All right.
3 A No,sir. 3 WEell let you play it, and then welll
4 Q What'syour educational background? 4 address whether it will be admitted then.
5 A | haveabachelor'sdegreein biology. 5 So let him play it and question the witness
6 Q Soyou havetestified before the legislature 6 about it.
7 before? 7 MR. TRASTER: Play it.
8 A Yes dr. 8 (Video playing.)
9 Q Jami, do you have a short video you can show us? 9 MR. TRASTER: You can stop there.
10 We're going to show you a 'Y ouTube video and 10 BY MR. TRASTER:
11 it'sreally short of some testimony you gave. 11 Q Mr. Feril, you've testified before the house
12 PRESIDING OFFICER: Zoom kicked 12 committee by Zoom, and you were just describing
13 me off here, | think, or kicked that 13 the characteristics or the -- of the aquifer in
14 computer off. We're still going on this 14 GMDS5 in general, fair?
15 one, let's -- give me asecond, I'll get 15 MR. PREHEIM: Objection to form,
16 that one reconnected here. 16 what aquifer?
17 MR. TRASTER: We're off the record, 17 MR. TRASTER: I'm sorry, the aquifer
18 aren't we? 18 that isin GMD5.
19 PRESIDING OFFICER: Yeah, let'sgo 19 MR. PREHEIM: Arewe just talking
20 off the record here while | get this 20 about the basin, or you're talking about
21 figured out. 21 the whole area?
22 (Discussion held off the record.) 22 MR. TRASTER: Well, | don't know,
23 PRESIDING OFFICER: Okay. Looks 23 what -- that's a good question, | mean --
24 like everything is connected so we can go 24 PRESIDING OFFICER: All right. 1
25 back on therecord. And then, Mr. Traster, 25 will sustain that objection just so we have
Page 1467 Page 1469
1 before you start, would you just identify 1 things clear on the record. So,
2 what exhibit that is so we make sure that's 2 Mr. Traster, will you -- | think the
3 clear for the record? 3 information you're trying to get is
4 MR. TRASTER: | would if | could, 4 information we can still get at but please
5 but I don't know that we have an exhibit 5 just try to phrase that so it's asking
6 number. We don't have an exhibit number. 6 Mr. Feril to clarify that so there's no
7 It's avideo that we will identify but ... 7 confusion for anybody or whoever may be
8 PRESIDING OFFICER: Okay. All 8 reviewing the transcript of thisat alater
9 right. You want to, | guess, while you're 9 time.
10 playing it, you want to have Ms. Buck 10 MR. TRASTER: Sure.
11 figure out which exhibit number that should 11 BY MR. TRASTER:
12 go under to keep in line with that and 12 Q Mr. Feril, you -- in that video, you said that
13 we'll address that after you ask Mr. Feril 13 you closed the entire district to new
14 about it? 14 appropriations, correct?
15 MR. TRASTER: Do you know what 15 A Yes, | madethat statement.
16 exhibit number it will be? It will be 16 Q And, infact, you did close the entire district,
17 2875. 17 | mean, that was a true statement?
18 PRESIDING OFFICER: And isthere any 18 A Yes, weclosed thedistrict, yes.
19 objection to 2875, then? 19 Q Andwhen you were talking about the aquifer, you
20 MR. LEE: | don't know, Y our Honor, 20 told us two things, and really only two things
21 | have not seen it. 21 that I'm interested here, oneis that the water
22 MR. PREHEIM: Your Honor, | don't 22 levels are very, very stable, and that isa
23 know what it is, | don't know whereit's 23 district-wide statement? Y ou said something
24 from, what the testimony concerns, so | 24 about, well, we have some sustainability issues,
25 need some information about that in order 25 but district wide the aquifer or aquifersare
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1 very, very stable. Isthat atrue statement? 1 Q Sure.
2 A Ifl could, clarification on the purpose of that 2 A Ifyou'relookingfor specifics, I'd haveto
3 testimony presented to the house water committee 3 take alook at the document.
4 was not on district-wide sustainability. 4 Q Don'tlet me--don't let me get away with
5 Q Okay. 5 anything here, | want you to -- but on slide 4,
6 A Itwason an updateon the Quiviraissue. 6 I'll represent to you that you said on slide 4
7 Q Allright. Well, okay. So then I'll withdraw 7 that the district had engaged Balleau
8 the question and I'll withdraw the use of the -- 8 Groundwater to review the Burns & Mac modeling
9 I won't ask for admission of that video if it 9 report that was donein -- in the change
10 doesn't apply district wide as | thought. My 10 application proceeding. You did that, right?
11 apologies. 11 A Yes, wedid.
12 May we see the PowerPoint, Mr. Feril's 12 Q Andinthe course of --
13 PowerPoint? 13 PRESIDING OFFICER: All right. I'll
14 Mr. Feril, do you recognize this 14 stop you just for a second, Mr. Traster.
15 PowerPoint? And I'll represent to you that it 15 MR. TRASTER: Sure.
16 was -- it's the one you gave at the June 20th, 16 PRESIDING OFFICER: Ms. Buck, is
17 2023 meeting in Hays on this issue? 17 your screen flickering, or isit just --
18 A Ifthatis--it'shard for meto seethe dates 18 MS. BUCK: It'sthe equipment, |
19 onthat soit's-- 19 don't know. It's not my screen.
20 Q Okay. Well, | don't seeadateonit at all 20 MR. TRASTER: Just take it off, we
21 but -- and let's skip down to slide 4. 21 don't need it.
22 MR. PREHEIM: Doesthishave an 22 MS. BUCK: I'mtrying.
23 exhibit number, Counsel ? 23 MR. TRASTER: | know.
24 MR. TRASTER: Not yet. 24 PRESIDING OFFICER: Okay. If we
25 MR. BULLER: This document was 25 were having some issue with the connection,
Page 1471 Page 1473
1 provided by counsel for GMD5 in response to 1 | was going to say we'll take a short break
2 our request following the June 20, 2023 2 and get the AV guy in hereto try to adjust
3 public comments. 3 it so we don't have any issue with a
4 MR. PREHEIM: I'm not arguing about 4 witness not being able to see an exhibit.
5 its authenticity, | just wanted to know 5 MR. TRASTER: Yeah, | think that
6 whether it had an exhibit number so | could 6 most of thisisthings that we don't --
7 referenceit. 7 PRESIDING OFFICER: Okay.
8 MR. TRASTER: Jami, what's the next 8 MR. TRASTER: You know, it's handy
9 exhibit number? 9 to show an exhibit.
10 MR. PREHEIM: I'm sorry, did you 10 PRESIDING OFFICER: Sorry to
11 give me the number? 11 interrupt you there, Mr. Traster.
12 MR. TRASTER: 2875. 12 MR. TRASTER: No, no, interrupt
13 MR. PREHEIM: Okay, 2875? 13 away, Y our Honor.
14 PRESIDING OFFICER: Let's mark this 14 BY MR.TRASTER:
15 as 2876 since the other one was brought up, 15 Q Sointhat slide presentation, | think you
16 even though it wasn't offered then. That 16 said -- or | will represent to you you said that
17 way everything isclear. So thiswill be 17 they identified three issues that were never
18 2876. 18 corrected. Did you -- do you recall that?
19 MR. TRASTER: Jami, let's -- 19 A | did makethat statement, that was the best of
20 BY MR.TRASTER: 20 my knowledge, yes.
21 Q | think I can maybe short-circuit this and we 21 Q Anddo you know that -- | can show you the
22 don't need it. Do you recall that -- the gist 22 report that Burns & Mac did where they corrected
23 of the PowerPoint presentation and your 23 two of those errors. Have you not received
24 presentation that you made in Hays in general ? 24 that?
25 A | remember the general idea of it. 25 A Welikely did. | will say that in preparation
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1 for that presentation, | did not consult with 1 whereupon, the following was had.)
2 Balleau on if that was addressed or not. 2 PRESIDING OFFICER: Okay. Itlooks
3 Q No, no, | understand, I'm just trying to -- I'm 3 like we're back with everything working
4 not suggesting you should have known, I'm 4 now, so fingers crossed that it will stay
5 just -- Exhibit 1-3 at page 352 is areport -- 5 that way, so we can go ahead and go back on
6 beginning 352 is aletter from Burns & McDonnell 6 the record now. Mr. Traster, whenever you
7 saying that we fixed the streamflow issues that 7 are ready.
8 wereraised by Mr. Balleau or his -- his company 8 MR. TRASTER: Yes, Your Honor, be
9 and reran the model, and that was the final 9 right there.
10 model report that was actually submitted. And | 10 BY MR. TRASTER:
11 noted that you weren't copied on that letter so 11 Q Frankly, thank you for your testimony, | really
12 maybe you haven't seen it? 12 didn't have any more questions.
13 A Itispossiblewedid not receiveit. 13 A Thank you.
14 Q Allright. Inyour dide presentation, you 14 PRESIDING OFFICER: Okay. Now, the
15 stated that the long-term limitation of 15 PowerPoint was marked as 2876, is that
16 48,000 acre-feet on aten-year average 16 anything that's going to be offered as an
17 results -- doesn't result in no decline, there 17 exhibit then?
18 is-- it results in some decline in the aquifer, 18 MR. TRASTER: The PowerPoint? Y eah,
19 isthat -- do you remember that? 19 we offer it for what it's worth, yes.
20 A Yes, that is-- that iswhat we did find. 20 MR. BULLER: That will be part of
21 Q Okay. You then went on to say that the 21 our weekend review, Y our Honor, asfar as
22 limitations should be set at 40,000 acre-feet 22 all of the exhibits that we plan to offer
23 per -- acre-feet over aten-year period. Do you 23 on Monday at the end of this matter. We do
24 recall that? 24 anticipate offering it with our other
25 A | dorecall that, and that's based on the 25 exhibits at that time.
Page 1475 Page 1477
1 board'sdecision in August of whatever year that 1 PRESIDING OFFICER: Okay. All
2 was. 2 right.
3 Q 2018 3 MR. PREHEIM: Y ou know, ‘cause of
4 A '18 4 the flickering, | couldn't see exactly what
5 Q And thebasisof that was what? 5 itis, but it's the one that was connected
6 A Sothat wasan evaluation done by Balleau 6 to the water transfer proceeding, right,
7 Groundwater looking at scenario three against -- 7 that you put together? Then we don't have
8 oh, | didn't consult my notes on which other 8 any objection.
9 scenario they werelooking at. 9 PRESIDING OFFICER: Arethere any
10 Q Sure. 10 other objections that anyone wants to note
11 A But theevaluation of the 4800 aver age use, 11 for the record for 28767
12 again the 48,000 on a ten-year rolling aver age. 12 MR. LEE: Your Honor, | guesswe
13 Q Sure. 13 would object on the basis that it's
14 A Andthetotal declinesin that comparison. 14 duplicative of what is already in the
15 Q Atthispoaint, I'm going to need, Jami, 15 record and what was testified about here.
16 Exhibit 2462 on page 86880. Strikethat. | 16 PRESIDING OFFICER: Any response?
17 need -- | need -- well, if you get to the 17 MR. TRASTER: It'sa-- it was
18 exhibit, | can give you the page number. 2462. 18 submitted as an exhibit by the -- is that
19 MR. TRASTER: All right. We're 19 me?
20 having some technical issues, Y our Honor, | 20 MS. BUCK: No.
21 guess we need to take alittle break. 21 MR. TRASTER: It was submitted by
22 PRESIDING OFFICER: Okay. Dowe 22 GMD as an exhibit, it smply sets out GMD's
23 need to track down the AV guy? WEll go 23 process or procedure with respect to
24 off the record here for a break. 24 severa things that we wanted to ask some
25 (Thereupon, arecess was taken; 25 questions about but have determined that
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1 the questions aren't -- we wanted to ask 1 you had a presentation as well to -- at the
2 some questions about how they tied -- | 2 public comment hearing, same with KDA, |
3 don't see why it's a problem. 3 can't remember if Russell had one as well
4 PRESIDING OFFICER: Okay. 4 or if you just piggybacked off of Hays and
5 Ms. Langworthy, anything you wanted to 5 then had your -- your individuals give
6 weigh in on with that? 6 some --
7 MS. LANGWORTHY:: No objection, Your 7 MR. COLE: Public comment.
8 Honor. 8 PRESIDING OFFICER: -- comment. But
9 PRESIDING OFFICER: Now, the public 9 if you want to submit those aswell, | will
10 comment hearing is part of the record, we 10 admit all of those to the record, we can
11 were on the record for that hearing, that 11 get those filed and uploaded so those
12 presentation was given there. Since that 12 copies arein the official record.
13 PowerPoint -- although | know the parties 13 MR. TRASTER: Thank you, Y our Honor.
14 have indicated the audio from that public 14 PRESIDING OFFICER: All right.
15 comment hearing was alittle bit hard to 15 Mr. Cole, did you have any questions for
16 hear given the setup that we werein, 16 Mr. Feril?
17 whatever Mr. Feril had presented on that in 17 MR. COLE: | do not.
18 theory could all be heard on that, and 18 PRESIDING OFFICER: All right.
19 since that was presented at that, | will 19 Mr. Lee?
20 admit that to the record. 20 MR. LEE: Thank you, Y our Honor.
21 And then the same with the other parties 21 May it please the Court, which iswhat |
22 and KDA also presented some PowerPoints at 22 always say but you know what | mean.
23 that public comment hearing. If those are 23/l
24 things that you would like to have, those 24 |l
25 presentations submitted to the record as 25 |/l
Page 1479 Page 1481
1 well, just make sure those are provided as 1 CROSS-EXAMINATION
2 well, and we can get all those marked and 2 BY MR.LEE:
3 identified, and that will just, | think, 3 Q Good afternoon, Mr. Feril. Probably be apparent
4 help complete that record from the public 4 toyou, I'm Charles Leg, | represent, along with
5 comment hearing as to what all has been 5 others lawyers, Water PACK and Edwards County.
6 presented there to receive those comments 6 So I'd like to have a bit of a conversation with
7 from the public. 7 you this afternoon about the GMD5 and how it's
8 MR. PREHEIM: Your Honor, with 8 governed and how it interacts with folks within
9 regard to the video, the record's going to 9 its boundaries. So let's-- let'stalk about a
10 reflect that it's not been offered, it was 10 few of those things. It would be the case, I'm
11 withdrawn, right? 11 sure, that you're familiar with the rules and
12 PRESIDING OFFICER: Correct. 12 regulations of the management district. |sthat
13 MR. PREHEIM: Just you're keeping it 13 afair statement?
14 in the record for purposes of the fact that 14 A | am familiar.
15 it's already been played and al that? 15 Q Okay. Let'slook at afew slides so that | can
16 PRESIDING OFFICER: Right, | don't 16 kind of facilitate our discussion. So,
17 want to confuse things by having something 17 Mr. Feril, what you are looking at thereisa
18 have the same number asthat. Since that 18 excerpt from K.S.A. 82a-1502, and you had talked
19 was given the 2875 number, | don't want 19 abit about the fact that there is some
20 something else then to have 2875 and then 20 responsibility for the -- by the groundwater
21 at some point later someone's confused as 21 management district in relation to water
22 to what is Exhibit 2875. 22 transfers, correct?
23 MR. PREHEIM: You bet. 23 A It'smy understanding the statute does allow for
24 PRESIDING OFFICER: All right. So 24 that, yes.
25 2876 will be admitted, and then | believe 25 Q Okay. So82a-1502 saysin part, and I'll quote
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1 for you, To determine whether the benefitsto 1 management district document, correct?
2 the State for approving the transfer outweigh 2 A Theyarepart of theregulation, yes.
3 the benefits to the State for not approving the 3 Q Sothenif wemoveon, that isin the document
4 transfer, the presiding officer shall consider 4 that we are referring to here, that isamap
5 all matters pertaining thereto, including 5 that is shown as part of the document. Does
6 specifically, and thisisitem 9 which says, any 6 that appear to be taken from the document?
7 applicable management program, standards, 7 A From which document areyou referring to?
8 policies, and rules and regulations of a 8 Q From the groundwater management district
9 groundwater management district. You're aware 9 regulations and the management plan?
10 of that, | suspect? 10 A Itisnot from theregulations, theregulations
11 A Yes, Sir. 11 do not have a map in them. However, it isin
12 Q Okay. Andthe R9 Ranch iswithin the boundaries 12 our management program.
13 of GMDYS5; isthat right? 13 Q Okay. The-- well, and forgive me because these
14 A Yes,dir. 14 bleed together, so thisis part of the
15 Q Okay. Soif welook at the next slide, all that 15 management plan, correct?
16 isisthe cover pageto the rules and 16 A Thismeaning?
17 regulations of the management district, just to 17 Q Themap?
18 orient you. So if we -- which the November 2019 18 A Thismap is-- figurewill -- | can't remember
19 rules and regulations are the most current, are 19 thefigure exactly, but it isin GMD's
20 they not? 20 management program, yes.
21 A It'smy understanding that isthe most recent 21 Q And within the boundaries shown on that map is
22 revision, yes. 22 the R9 Ranch --
23 Q Okay. Soaspart of that, the -- inthe 23 A Yes, sir.
24 management district document, it cites to Kansas 24 Q --ismy question, correct?
25 Administrative Regulation 5-25-1, and it defines 25 A Yes, sir.
Page 1483 Page 1485
1 sustainable yield as Sustainable yield means the 1 Q Soifyoulook, then, at the next document,
2 long-term yield of the source of supply, 2 that's the cover page to the Revised Management
3 including hydraulically connected surface water 3 Program?
4 or groundwater, allowing for the reasonable 4 A Yeah, | waswaiting for the scroll to get the
5 raising and lowering of the water table. So 5 revision date, yes.
6 that's part of that document, isit not? 6 Q Okay. So--andthisisthe most current, dated
7 A ltispart of therulesand regulations, yes. 7 October 11, 2018?
8 Q Okay. SoKansas Administrative Regulation 8 A Yes dir.
9 5-25-3, which is part of this document, states 9 Q Okay. Sowithin that document and specifically
10 that For all uses of water, the quantity of 10 at page 13, and it's Water PACK's Exhibit
11 water requested shall be reasonable for the 11 Number 62 -- or page number 621, it states that
12 proposed beneficial use, and the approval shall 12 The availability of plentiful and renewable
13 neither impair an existing right nor 13 sources -- I'm sorry, supplies of good quality
14 prejudicially and unreasonably affect the public 14 water has helped to make an irrigated
15 interest. So, again, that's part of the 15 agricultural economy areality in the district.
16 regulations that are in the groundwater 16 The spin-off from this has bolstered the well
17 management district's document, correct? 17 drilling industry, irrigation service groups,
18 A Yes, that isthat regulation. 18 and irrigation equipment dealers, thus
19 Q Okay. Soasointhat same documentisa 19 establishing off-farm jobs that help establish a
20 citation to Kansas Administrative Regulation 20 healthy economic base supporting the local
21 5-25-8 which talks about waste of water, and it 21 communities within the area. So that is
22 says, A person shall not commit or allow awaste 22 essentially part of what one might call a
23 of water asdefined in K.A.R. 5-1-1. Soa 23 mission statement for the district. Isthat
24 prohibition on waste of water is a part of the 24 fair?
25 regulations that are part of the groundwater 25 A Thatisnot part of our -- what we would
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1 consider our mission statement, but that isin 1 district should assess the local economic impact
2 our management program. 2 when reviewing water transfers. Transfers of
3 Q Okay. Atleastincluded in the management 3 water from within the district may become more
4 program? 4 common in the future. And really two questions,
5 A Itiswithin the management program, yes. 5 Mr. Feril, about that. Oneisthat's part of
6 Q Okay. And alsointhe management program at 6 the management program, correct?
7 page 14 isthis quote, The use of water for 7 A Yesitis.
8 irrigation purposesis by far the largest with 8 Q Didthedistrict assessthelocal economic
9 roughly 90 percent of all water withdrawn 9 impact?
10 applied to irrigated crops. Indeed the greatest 10 A That information has not been presented --
11 increase in development has been for irrigated 11 presented to the board for review at thispoint.
12 agriculture; that's supposed to be agriculture. 12 Q Soit'sanongoing process; isthat right?
13 Thisincreased development has helped to support 13 A Theinformation hasnot been presented to the
14 the economy of the region but this economy can 14 board for review at thispoint.
15 only be maintained if the water resourceis 15 Q Okay. | guess| don't know exactly what that
16 sustained. And, again, that's part of the 16 means?
17 management program, correct? 17 A Theboard hasnot been presented with any kind
18 A With exception of the few grammatical errorsin 18 of economicinput, pro or con, for their review
19 there, yes. 19 or recommendation in this matter.
20 Q Yeah, | will take -- | will take responsibility 20 Q Okay. Soif wethen look at the next screen,
21 for that? 21 that talks about the quality of the groundwater,
22 A Yes, that ispart of the management program. 22 and it says, and thisis at page 17, The quality
23 Q Okay, thank you. Thisisfrom therevised 23 of the groundwater resourceis certainly as
24 management program, pages 14 and 15, and a 24 important, if not more important, than the
25 little longer quote so forgive me, but In 2007, 25 quantity issue. If the quality of the resource
Page 1487 Page 1489
1 the district board decided it was time to have a 1 is allowed to deteriorate, then thereisno
2 comprehensive hydrologic model developed that 2 reason for restricting development from a
3 encompassed the entire district area, including 3 guantity standpoint because the water will be of
4 the upland watershed areas of the Arkansas 4 little value once polluted. It is extremely
5 River, Pawnee River, and Walnut Creek. The 5 difficult and costly to reverse pollution once
6 model work began in late 2008 and throughout the 6 it has occurred, thus the basic objective of the
7 following year; the technical review committee 7 district isto take a preventive posture. So,
8 provided meaningful refinements to the model. 8 again, part of the management program, right?
9 And then it talks about, The model devel opment 9 A Yessir.
10 was led by Balleau Groundwater, Inc. with 10 Q Okay. Let'slook at the graph. 1t may be
11 technical contributions and review by Kansas 11 difficult for you to seethis, and if itis, we
12 Department of Agriculture Division of Water 12 can seeif we can fix it, but what -- that's
13 Resources staff and consultant S.S. Papadopul os 13 better. These show a couple of graphs. Areyou
14 & Associates and goeson. So S.S. Papadopul os 14 familiar with those?
15 is Steve Larson; isthat right? 15 MR. TRASTER: Objection, Y our Honor,
16 A It'smy understandingit is, yes. 16 these are graphs from a PowerPoint
17 Q Okay. And do you know Mr. Larson? 17 presentation, at least | believe they are
18 A | havenever met the man. 18 based on what |'ve seen, made by Balleau to
19 Q Okay. Sointhe management program at page 16, 19 the board, and it's a -- they're very
20 it talks about the Water Transfer Act and it 20 preliminary, there's no -- there's no
21 says specifically, Water transfers that could 21 indication that they have applied to
22 potentially export water out of the district 22 anyplace even near the ranch. It's--it's
23 should be addressed as they arise. The Kansas 23 very preliminary, very speculative, we've
24 Water Transfer Act was devel oped to address such 24 studied it, we don't understand it, it's --
25 issues while allowing for district input. The 25 it'sincomprehensible, really not
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1 because -- without some explanation from 1 A Yes, it would bethe same.
2 the person who prepared it and he's not 2 Q If you'll bear with us for amoment, Mr. Feril,
3 here to testify. 3 we can display something else that maybe
4 PRESIDING OFFICER: Okay. Now, that 4 clarifiesthis alittle bit for you.
5 may be something | can sustain in a moment, 5 A Thank you.
6 but I think you jumped the gun alittle 6 Q Sothatisa-- | guessone of the graphsisthe
7 bit, Mr. Traster, so I'm going to overrule 7 same. So perhaps we can just walk through these
8 it. He's-- right now he'sjust asked 8 one by one, but the -- the image on the | eft,
9 Mr. Feril -- 9 you would recognize, | assume, would you not?
10 MR. TRASTER: Fine. 10 A Theoneon theleft?
11 PRESIDING OFFICER: -- basically 11 Q Yes
12 what thisis so let's -- let's address that 12 A Yes, | recognizethat.
13 first. 13 Q What'scalled the Mid Ark/Rattlesnake, zone 9?
14 MR. TRASTER: Sure. 14 A Yes
15 PRESIDING OFFICER: And thenif you 15 Q Sowhat isthat depicting?
16 need to object, I'll take that up. 16 A It'smy understanding it depictsthe zone of
17 MR. TRASTER: You'reright, | jumped 17 model rechargerates, precipitation.
18 the gun; when | saw it, | thought, here it 18 Q Andwhat do the -- the colors depict?
19 comes. So go ahead. 19 A | would havetotakea closer look at the legend
20 PRESIDING OFFICER: So let Mr. Feril 20 to be ableto distinguish that.
21 answer the question, if he can identify 21 Q Andthe-- the box to and scale to theright on
22 that first, and then we'll go from there. 22 the top of that which says Zenith gage, what is
23 BY MR.LEE: 23 that?
24 Q So, Mr. Feril, back to the question, there's two 24 A I'msorry, | didn't catch the question?
25 graphs here, do you recogni ze those? 25 Q Yeah, the question isdo you know what that is
Page 1491 Page 1493
1 A It'svery difficult to see from this distance. 1 representing?
2 They look vaguely familiar, but | couldn't say 2 A | havean understanding of it, but, again, I'm
3 what they pertain to from thisdistance. 3 not a hydrologist to interpret it probably as
4 Q Well seeif we can make it easier to see. Does 4 accur ate asthey could.
5 that help? 5 Q | understand that and so what is -- what is --
6 A Some. Okay. That'sbetter. 6 based on your level of knowledge, how do you --
7 Q Okay. Soisitthe case that what you're 7 MR. TRASTER: Objection, objection,
8 looking at is a graph that maps recharge, as 8 Y our Honor, | think now we're into, you
9 indicated in the caption, from 1970 to 9 know, attempting to -- thisisa-- if you
10 approximately, at least, 2008? 10 scroll down alittle bit, at the top you'll
11 A Again,it'sreally difficult for meto see what 11 seethisis still adraft document, it's an
12 the legends say, and |'ve not reviewed the -- 12 incomplete PowerPoint presentation that we
13 that document for quite afew years. 13 have studied and cannot figure; there are
14 Q Okay. So it's something you recognize, you 14 many more questions than there are answers
15 simply haven't reviewed recently? 15 about what thisis. Theinitia
16 A Correct. 16 relationship in zone 9, that graph at the
17 Q Okay. Canyou interpret it by spending a moment 17 bottom doesn't match, | don't believe that
18 looking at it now? 18 it matchesthe initial precip/recharge
19 A Ifl had sometimetotakeagood look at it, 19 relationship from the -- from the
20 and 1'd probably need to discussit with my 20 groundwater original report that Mr. Larson
21 consultant to fully under stand therelation -- 21 testified to. Thisisabout the Zenith
22 the intention behind it but doubtful, to be 22 gage which is miles away from the ranch,
23 frank. 23 it -- it's not relevant to anything, and
24 Q Sowould your answer be the same as to the 24 more importantly, it is not -- it
25 second graph that's here? 25 doesn't -- it'sincomplete and there are
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1 more questions than answers and o it 1 address your concerns on redirect, if
2 doesn't help anything that we've got 2 necessary. But, Mr. Leg, if you can
3 throughout the course. 3 address kind of some of those --
4 MR. LEE: Your Honor, that -- that 4 MR. LEE: Sure.
5 sounds like cross-examination to me and not 5 PRESIDING OFFICER: -- foundationa
6 an objection, quite frankly. If he thinks 6 issues first --
7 itisindraft form or it's inaccurate or 7 MR. LEE: Sure, happy to do that.
8 it'sincomplete, that's something that he 8 PRESIDING OFFICER: -- soit'sclear
9 can ask Mr. Feril, and we don't know what 9 if Mr. Traster does go back to question
10 Mr. Feril's answers are going to be about 10 some of that.
11 thisanyhow. Butthefact thatitis 11 MR. LEE: Happy to do that, Y our
12 confusing to Mr. Traster is not the 12 Honor.
13 polestar here. 13 BY MR.LEE:
14 MR. TRASTER: And, Your Honor, it 14 Q So, Mr. Feril, this document, which is shown as
15 appears to be confusing to Mr. Feril, he 15 draft, do you know who produced this document?
16 has said he doesn't -- without his 16 A Yes, our consultant, Dave Romero with Balleau
17 consultant, he can't testify about it and 17 Groundwater, Inc., produced that document for
18 doesn't know for sure; he has some 18 board'sinitial review asthey were updating the
19 understanding but it's based on 19 model.
20 conversations evidently with his 20 Q Okay. And so what'sthe process, | know that
21 consultant, which is admissible as hearsay 21 the district has worked historically with
22 but -- but he's already said that he's not 22 Balleau Groundwater, correct?
23 conversant withit. And | don't want to 23 A Correct.
24 characterize -- mischaracterize what his 24 Q Sowhen you're updating the model, then I'm
25 testimony was, but he's been reluctant to 25 assuming that you get from Balleau draft
Page 1495 Page 1497
1 answer Mr. Lee's questions about what this 1 documents like this; is that right?
2 says and what it does. 2 A Fromtimetotimel'll receive draft documents
3 PRESIDING OFFICER: Okay. Now, | 3 for review.
4 have some leeway with evidence, but 4 Q And sowhenyou asthe -- when you as, | assume,
5 especially given the fact that Mr. Traster 5 the manager receive these draft documents, what
6 pointed out it has draft on there, Mr. Lee, 6 isyour practice in dealing with them?
7 can you give me alittle more foundational 7 A Typically, | will schedulea call with our
8 information regarding this document so that 8 consultantsto further explain them becausel'm
9 it is clear on the record? 9 not -- | don't have the education background to
10 MR. LEE: Yeah, asyou know, Y our 10 fully understand them. Sothen we'll have a
11 Honor, we're not -- not trying to hide the 11 conversation about what they're seeing in their
12 fact that it's draft, and to the extent 12 update, in their evaluation, and just keep me
13 that Mr. Feril responds to say, well, 13 apprised of how it'sgoing really.
14 either | don't know what thisisor it'sin 14 Q Okay.
15 draft form and so it's not meaningful to 15 A It'snot -- not something that | drive how the
16 him, we get that, but the -- the idea that 16 model isupdated or calibrated; it's more of an
17 we can't ask the question because somebody 17 update to me on how -- how the processis going.
18 on the other side is confused about it, 18 Q And so when you receive the drafts and you have
19 that's not really an objection. 19 the consultation with Balleau and Mr. Romero, |
20 PRESIDING OFFICER: All right. I'm 20 presume?
21 going to overrule the objection, I'll allow 21 A Uh-huh, yes.
22 you to ask those questions but make sure 22 Q What do you do with adraft after that?
23 there's some clarifying information to 23 A What we do with the draft document?
24 those questions so that the record is 24 Q Yes.
25 clear. Andthen, Mr. Traster, you can 25 A Typically, it becomespart of our file system,
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1 and that'sabout it until we get a more updated 1 has Balleau indicated to you at any point that
2 draft or final document that replacesit. 2 the recharge rate for the aquifer from 1970 to
3 Q And at what point does one of these documents go 3 2008 was at a higher rate than thereafter?
4 to the board for review? 4 MR. TRASTER: Objection, Y our Honor,
5 A Typically, there'snot a big procedur e about 5 misstates the content of the document, this
6 when they go to the board for review or not. 6 isadocument that is dated 2008 to 2018,
7 Usually if it'san item like this presentation, 7 not the time frame that Mr. Lee just asked
8 there'san item that Peter -- that Dave Romero, 8 the witness about.
9 excuse me, requested to have brought to the 9 MR. LEE: Your Honor, actually, |
10 board's attention about the progress updating 10 didn't ask him about the document, | just
11 themodel. 11 asked him whether Balleau had told him
12 Q And so doesthat mean that in general that what 12 that.
13 is presented to the board, | presume, for 13 PRESIDING OFFICER: That'swhat |
14 approval finally? 14 was thinking, | didn't think the question
15 A No, it isnot something for approval of the 15 was tied to the document. So I'll overrule
16 board,; it isfor informational purposes 16 that.
17 informing the board. 17 MR. LEE: Thank you, Y our Honor.
18 Q Okay. Soit'snot -- the board does not have a 18 A Canyou restatethe question, please.
19 direct role in approving an update to the model; 19 BY MR.LEE:
20 isthat right? 20 Q I think. HasBalleau told you that the recharge
21 A Thatisaccurate. 21 rate for the aquifer that we're talking about
22 Q SoBalleau did the document that we're looking 22 here was higher, at a higher rate before 2008
23 at here, correct? 23 than it is thereafter?
24 A Yes. 24 A Clarification, arewetalking modeled recharge
25 Q And we were talking about the -- the document -- 25 or observed recharge?
Page 1499 Page 1501
1 the part of the document that's in the upper 1 Q Modeled recharge?
2 right-hand corner that is captioned the Zenith 2 A My understandingis, yes, they -- they stated
3 gage, and | believe that your response was you 3 that the modeled rechar ge was greater than what
4 had some understanding of that; is that right? 4 was observed, and it's being updated now.
5 A | have some understanding of that figure, yes. 5 Q Okay, thank you, Mr. Feril, | don't have
6 Q Okay. Andwhat isthat understanding? 6 anything else.
7 A It'smy understanding isthat with morerecent 7 PRESIDING OFFICER: Ms. Langworthy?
8 information, morerecent data going into the 8 MS. LANGWORTHY': No questions, Y our
9 model isthat they discovered an over shoot of 9 Honor.
10 flow in the streamsthan what was previously 10 PRESIDING OFFICER: Mr. Preheim?
11 discovered in the model report previously. 11 MR. PREHEIM: No questions for me.
12 Q Andwhen you say or Balleau says an overshoot, 12 PRESIDING OFFICER: All right.
13 what are they talking about? 13 Mr. Traster?
14 Mor e streamflow than what was observed in actual |14 MR. TRASTER: Yeah, | don't have any
15 datasets. 15 questions.
16 Q Okay. Andif you then go to the box on the 16 MR. COLE: No questions.
17 left, do you know what that draft is? 17 PRESIDING OFFICER: All right.
18 A That'sonel'm lessfamiliar with. 18 Thank you, then, Mr. Feril.
19 Q Okay. Isit something that you can interpret 19 THE WITNESS: Thank you.
20 from looking at? 20 MR. TRASTER: Can we have a short
21 A | cannot. Again, it's--that figurethereis 21 break, Y our Honor?
22 onethat we did not spend very much time on at 22 PRESIDING OFFICER: That would be
23 all in conversation, it'smoretalking about the 23 fine. | believe we just have the one
24 overshoot on thetop right. 24 witness | eft today; isthat correct?
25 Q Solet meask you amore generalized question, 25 MR. TRASTER: | hope.
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1 PRESIDING OFFICER: All right. 1 PRESIDING OFFICER: You have no
2 Let's go ahead and take 15 minutes. 2 other witnessesto call?
3 MR. TRASTER: Thank you. 3 MR. TRASTER: No other witnesses at
4 PRESIDING OFFICER: WEell start up 4 thistime.
5 again at 2:45. 5 PRESIDING OFFICER: Okay. Mr. Lee,
6 (Thereupon, arecess was taken; 6 then.
7 whereupon, the following was had.) 7 MR. LEE: Patrick Janssen, please.
8 PRESIDING OFFICER: Okay. | think 8 PRESIDING OFFICER: Pleaseraise
9 we have everybody back now so we can go 9 your right hand, Mr. Janssen.
10 ahead and go back on the record. | believe 10
11 we have one more witness, then? 11 PATRICK MILAN JANSSEN,
12 MR. TRASTER: We don't have any more 12 having first duly sworn or affirmed, was
13 witnesses at thistime. | think Mr. Lee 13 examined and testified as follows:
14 may but ... 14
15 MR. LEE: So, Your Honor, do the 15 PRESIDING OFFICER: Y ou may proceed,
16 Citiesrest? 16 Mr. Lee.
17 MR. TRASTER: No. 17 MR. LEE: Thank you, Y our Honor.
18 MR. LEE: Wdll, that'sabit of a 18
19 conundrum. 19 DIRECT EXAMINATION
20 MR. TRASTER: | don't know -- why is 20 BY MR.LEE:
21 it aconundrum? 21 Q Afternoon, Mr. Janssen.
22 MR. LEE: Wdll, if you don't have 22 A Hdlo, sir.
23 any more witnesses, I'm assuming that 23 Q The-- state for the record your full name and
24 you're resting? 24 business address.
25 MR. TRASTER: Why would you assume 25 A Patrick Milan Janssen, P-A-T-R-I-C-K, M-I-L-A-N,
Page 1503 Page 1505
1 that? 1 J-A-N-S-S-E-N. And my residenceisat 998 U
2 MR. LEE: Well, address the judge. 2 Road, Kindey, Kansas 67547.
3 It seemsto us, Your Honor, that if there 3 Q Andthat'sin Edwards County, isit not?
4 are no more witnesses by the Cities, they 4 A Yes sir.
5 have effectively rested and that's my 5 Q Okay. The-- tell me about your work and
6 guestion. 6 business background.
7 MR. TRASTER: My recollectionis 7 A Mywork, primarily | play in thedirt and chase
8 that we've had along discussion about 8 cows. My business background, | came back to
9 getting together on Monday and going 9 the -- came back to the farm in 1993, started
10 through, making sure all the evidence is 10 farming on my own and taking car e of property
11 marked and then admitted or not admitted. 11 owned by my parentsat that time and have been
12 So my understanding was that's what we were 12 engaged in production ag ever since.
13 going to do on Monday. 13 Q And continuing to this day, correct?
14 PRESIDING OFFICER: Yes, wewill do 14 A Yes, sir.
15 that on Monday, and at that time, wel'll 15 Q Okay. Soyou have been, | think, relatively
16 make sure that we can go through and if 16 active in the -- in the community at large,
17 somebody has identified some document that 17 Edwards County environment. Isthat afair
18 was referred to in this matter but they've 18 statement?
19 not been able to find that we for sure 19 A Yes, dir, I've served on more boardsthan my
20 admitted that or just out of abundance of 20 wifewould like.
21 caution to make sure we do, well go 21 Q Okay. Wéll, tell me about afew of them.
22 through that whole process. 22 A Okay. Currently serveon the Kiowa County Fair
23 MR. TRASTER: Correct, that's -- so 23 board, South Brown Township board, Pawnee,
24 welll wait and rest until after we've done 24 Edwar ds, and Kiowa County Natural Gas Pipeline
25 that. 25 board. 1'm the president of the board of
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1 Alliance Ag and Grain, and then I'm also serving 1 Irrigation was unlikely because of some
2 as president of the Water PACK board. 2 management issues that come with the product.
3 Q Okay. And so either because of your experience 3 So we backed away from that, went to a
4 generaly or because of your work with Water 4 conventional application equipment, tested all
5 PACK, are you familiar with the R9 Ranch? 5 the equipment, made sure things wer e operating
6 A Yesdr. 6 within the proper parameters, and we've been --
7 Q Andhow isthat, how are you familiar? 7 we havetwo fieldsin our tech farm, onethat we
8 A My residenceisapproximately a mileasthe crow 8 manage, do theirrigation scheduling, et cetera.
9 fliesfrom the R9 Ranch, we've -- you know, 9 We have the second onethat IL S Farms, one of
10 it's-- it'salways been up there, it'salways 10 our partners, their agronomist and their farm
11 been kind of interesting, so we've paid 11 manager scheduleirrigation on it. We've
12 attention to what was going on. And then when 12 consistently used 15 -- 15 to 20 per cent less
13 the Citiesbought it, we started following that 13 water on thetech farm field when compared to
14 project aswell. 14 the check field. And from that --
15 Q Okay. And do you haveirrigation wellsin the 15 Q AndI'm sorry to interrupt, but the check field
16 vicinity of the R9 Ranch? 16 is essentially the control --
17 A Yes sr. 17 A Yes
18 Q How many? 18 Q Okay.
19 A Therewould be -- well, within -- within 2 miles 19 A Yep.
20 of the southwest corner of the ranch, we would 20 Q Sorry tointerrupt.
21 have seven. 21 A Okay. From that project, we sprawled into a
22 Q Sowith Water PACK and serving as the president, 22 conservation innovation grant that we partnered
23 are you aware of any conservation initiatives 23 with K-State, The Nature Conservancy of Kansas,
24 that Water PACK has been involved in or has 24 who we've worked with several projectson, and,
25 pursued? 25 oh, two or three other groups; and through that
Page 1507 Page 1509
1 A Asfar aswater conservation? 1 project, we're going out doing irrigation
2 Q Yes 2 testing on cooperator farms.
3 A Thereareseveral of them. Water PACK started 3 We've got 35fieldsenrolled in the
4 one of the original tech farmsin the State of 4 program, we've made upgradesto their irrigation
5 Kansas, partnering with the Kansas Water Office, 5 equipment, we do outreach with them every two
6 Kansas Corn, who -- 6 weeksto monitor how they're doing with their
7 Q Andlet'sstop for asecond so that for the 7 irrigation scheduling, trying to -- trying to
8 uninitiated we can describe what atech farmiis. 8 teach the discipline of a light - oh, what would
9 A Okay. A water tech farm isbasically a placeto 9 theword be - deficit irrigation practices so
10 test-drive technology associated with trying to 10 you can make better use of available rainfall
11 make a mor e efficient use of water, technology 11 and just generally kind of run on therazor's
12 such asremote moistur e sensing probes, we've 12 edgein terms of water scheduling.
13 had ground-penetrating radar out there, we -- 13 Q Okay. Any other water conservation initiatives
14 theinitial water tech farm used mobiledrip 14 that come to mind?
15 irrigation because we weretrying to prove or 15 A Wereinvolved -- | think that one may have
16 disprovethe efficiencies to be gained through 16 sunset, but one of the big ones and one of our
17 its utilization. We'rein our seventh or eighth 17 first projectswith The Nature Conservancy of
18 year of that program now, it hastransitioned 18 Kansas was we partnered with them to do invasive
19 into the Kansas Water Office snew WISE program. |19 treeremoval in the Rattlesnake Creek upstream
20 After our third year with the Dragon-Line 20 of therefugetotry and increase streamflow. |
21 project, we -- we had proved through that 21 think at this point we've clear ed approximately
22 project that water savings of 20 to 25 percent 22 30 miles of streambed of brush, brush and all
23 wer e attainable while maintaining comparable 23 other invasive speciesin an effort to reduce
24 yields. But wefelt that in our areathe 24 water consumption there.
25 widespread adoption of Dragon-Line MobileDrip |25 Q Okay. Isthe overall takeaway in terms of the
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1 conservation practices that Water PACK has 1 for this, but shows water use by Water PACK
2 championed the better yields with less water? 2 members within 3 miles of the ranch starting in
3 A | wouldn't say better yields, I'm going to say 3 '76 through 2000 and whatever the last dateis
4 our goal isto produce the sameyield using less 4 available. And based on that graph, assuming --
5 water. 5 you don't know -- | mean, I'm not asking you to
6 Q Okay, okay. Thank you. 6 agree with it, but assuming that it's accurate,
7 MR. LEE: Your Honor, | have nothing 7 can you tell from that graph that water use has
8 else. 8 increased during that period?
9 PRESIDING OFFICER: All right. 9 MR. LEE: Objection, Y our Honor,
10 Mr. Traster? Or | guess, Mr. Buller, 10 it's not relevant if you look at the last
11 whichever of you would bein -- 11 date on the graph.
12 MR. TRASTER: It'sme, I'll beright 12 MR. TRASTER: It's not what?
13 there. 13 MR. LEE: It'snot relevant if you
14 14 look at the last date on the graph.
15 CROSS-EXAMINATION 15 MR. TRASTER: I'm looking at the
16 BY MR. TRASTER: 16 last date on the graph and it's 2022. |
17 Q Mr. Janssen. 17 don't understand the objection.
18 A Howareyou, sir? 18 MR. LEE: | don't either if that's
19 Q I'mwell. Andyou? 19 what it is. It lookslike 2014 to me.
20 A I'm wonderful, everyone says so. 20 However, itiswhat itisso ...
21 Q Yeah. I'mnot going to argue with you about 21 A No, '24.
22 that. 22 PRESIDING OFFICER: | guesswhen I'm
23 A Okay. 23 looking at that, it looks like the last
24 MR. TRASTER: Ms. Buck, would you 24 date thereisinput for is 2002.
25 put that graph up that we were talking 25 MR. LEE: Then my apologies.
Page 1511 Page 1513
1 about this morning? 1 PRESIDING OFFICER: Okay. Go ahead
2 BY MR.TRASTER: 2 and proceed, Mr. Traster.
3 Q Mr. Janssen, I'mgoingto -- 3 A Isitlegal for meto get up towherel can see
4 MR. LEE: Objection, Y our Honor, 4 that?
5 beyond the scope. 5 BY MR. TRASTER:
6 MR. TRASTER: How do you know? I'm 6 Q No, you haveto sit -- of course you can.
7 sorry. Your Honor, thisis about -- this 7 MR. TRASTER: Y our Honor, we've
8 isagraph that shows the water use by 8 been -- we've seen each other around, we
9 Water PACK members within 3 miles of the 9 don't drink beer together but --
10 ranch, he testified that they've got 10 A 'Causeyou're cheap.
11 conservation programs, thisis directly 11 BY MR. TRASTER:
12 responsive. 12 Q Youweren't supposed to say that out loud.
13 PRESIDING OFFICER: All right. I'll 13 A Without atrend lineon that map, the only thing
14 overrule that objection and you can 14 | can say conclusively from it iswewater more
15 proceed. 15 when it rainsless.
16 BY MR. TRASTER: 16 Q And it does show that?
17 Q Mr. Janssen, I'm going to show you on the screen 17 A Yes no, it illustratesthat very well.
18 agraph, and it shows the deviation from normal 18 MR. TRASTER: Okay. That'sfine,
19 precipitation in the gray boxes that are above 19 thank you, Y our Honor. No further
20 the -- if agray box is above the line, it shows 20 questions.
21 the extent of precipitation over normal; if 21 PRESIDING OFFICER: Okay. Mr. Cole?
22 there's agray box below, it shows the amount of 22 MR. COLE: No questions.
23 precipitation below normal. But what | really 23 MR. PREHEIM: Isthat -- hold on, |
24 want you to seeis that jagged line which isthe 24 might have aissue here. |sthat document
25 water use, and we will provide the backup data 25 something that is already an exhibit?
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1 MR. TRASTER: No, not yet. 1 to lay the foundation to establish that he
2 MR. PREHEIM: Areyou offering it? 2 has no foundation to talk about it, but |
3 MR. TRASTER: Yes. Lynn, you 3 don't think that's necessary.
4 weren't here -- thisis an administrative 4 PRESIDING OFFICER: | think that's
5 proceeding, and we haven't -- we're not -- 5 understood that it was not his data.
6 all of the exhibits that are testified to 6 MR. PREHEIM: Thank you.
7 are -- are being admitted unless they're 7 PRESIDING OFFICER: Hejust
8 objected to is my understanding; and so | 8 testified as to what he saw it represented
9 don't need to offer it, but if that would 9 there.
10 help, I'm offering it. And | asoam 10 MR. PREHEIM: No questions.
11 suggesting that the underlying data on 11 PRESIDING OFFICER: Okay. Mr. Cole,
12 which it relies should be admitted, and | 12 | think | skipped you?
13 will submit that to the parties. 13 MR. COLE: Yeah, nothing further.
14 PRESIDING OFFICER: All right. 14 PRESIDING OFFICER: Okay. Mr. Lee,
15 MR. PREHEIM: And | understand the 15 then?
16 difference in administrative proceedings 16 MR. LEE: Nothing else, Y our Honor.
17 versus aregular one, but this witness has 17 PRESIDING OFFICER: Okay. Well,
18 no foundation to talk about this document 18 thank you, then, Mr. Janssen.
19 at al, he'snever seen it before, he 19 THE WITNESS: Thank you.
20 wasn't involved in producing it. | 20 PRESIDING OFFICER: | guesswould
21 understand it's produced by Mr. Traster's 21 that be correct that is the end of the
22 office, and none of the underlying 22 witnesses that we will have in this matter?
23 foundation for any of the material initis 23 MR. TRASTER: | believeitis, Your
24 in, as | understand it, sowhat | -- al 24 Honor.
25 I'm concerned about is | hateto see a 25 PRESIDING OFFICER: Okay. So what
Page 1515 Page 1517
1 document like this being placed in the 1 we will just have, then, coming back on
2 record and relied on as legitimate evidence 2 Monday after the parties have had the
3 when there's no foundation laid for it at 3 weekend to put in their extrawork, sorry
4 all. 4 to ruin everybody's weekend, verify
5 PRESIDING OFFICER: Okay. Now -- 5 whatever exhibits you have on your list.
6 okay. Sotherecordis clear, then, | 6 Those that have not yet been submitted to
7 think the next exhibit number, and I'll let 7 OAH through the E-file system, please get
8 you and Ms. Buck correct meif I'm off on 8 those uploaded then so we know those are
9 that, 2877 would be the next on your list? 9 all in there, and we'll come back and just
10 We'll mark that as 2877, and then when we 10 address all of that. 1 am not thinking
11 get back on Monday, if you want to present 11 that's going to take awhole lot of time on
12 that with the additional underlying data, 12 Monday. Does anybody have any thoughts to
13 it can be addressed there so we can address 13 the contrary?
14 admitting 27 -- 2877. 14 MR. LEE: | don't have any thoughts
15 MR. TRASTER: Thank you, Y our Honor. 15 to the contrary, Y our Honor, I'm wondering
16 PRESIDING OFFICER: All right, then, 16 if thisis something that could be
17 Ms. Langworthy? 17 facilitated by Zoom as opposed to a
18 MS. LANGWORTHY: No questions, Y our 18 personal appearance?
19 Honor. 19 PRESIDING OFFICER: Parties have any
20 PRESIDING OFFICER: Okay. And, 20 thoughts on that?
21 Mr. Preheim? 21 MR. TRASTER: We'l be here, Y our
22 MR. PREHEIM: No questions. 22 Honor, in person and -- but | am not going
23 PRESIDING OFFICER: Did you have 23 to suggest how anybody €else ought to
24 guestions about that exhibit then? 24 proceed.
25 MR. PREHEIM: Not unless you want me 25 PRESIDING OFFICER: And I'll -- 1
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1 think | probably have to be herein person 1 and then if we get that and catch that,
2 because of how things have been set up with 2 then they won't get that letter and they
3 the statute for where the hearing isto be 3 can just go ahead and get on that list
4 conducted, | think | need to conduct it 4 there to receive the notice of everything.
5 from here. | guessif -- if you want to 5 Are there any questions for anybody?
6 participate by Zoom, we can do that. 6 MR. TRASTER: No questions, Y our
7 MR. LEE: Well -- under those 7 Honor.
8 circumstances, we'll be here, Y our Honor. 8 PRESIDING OFFICER: All right. So
9 PRESIDING OFFICER: Since thislooks 9 we will adjourn till 11:00 am. on Monday,
10 likeit's going to be a short matter, what 10 we'll have our court reporter, then, back
11 if wejust started this, like, maybe 10:30 11 on Monday just so we can continue with the
12 or 11:00, and then | think given the 12 transcribed record of clarifying all those
13 distance that the parties are traveling 13 exhibits, then.
14 from, either Kansas City, Topeka, 14 MR. TRASTER: Will we be on Zoom?
15 Manhattan, Hays, | think that kind of gets 15 PRESIDING OFFICER: Yes, I'll get
16 it to where nobody's going to have to drive 16 that turned back on because | know there
17 down Sunday night and spend the night 17 are parties that may want to, and if there
18 Sunday night, everyone can sleep in their 18 arethingsthat -- | know you got
19 own bed and, knock on wood, everything 19 Mr. Hoffman, Mr. Sauer, everybody here. If
20 finishes up then on Monday and everybody 20 you don't want to have everybody here, I'm
21 can go ahead and drive on back home. Even 21 not telling you you can't, but you can
22 though it's going to be alot of windshield 22 always have -- some can join in that way if
23 time on Monday, that way we kind of avoid 23 they choose to.
24 having to do it that way. | don't want to 24 MR. TRASTER: Okay.
25 make everybody have to stay and work over 25 PRESIDING OFFICER: Leaveitto
Page 1519 Page 1521
1 the weekend, or we could just stay and do 1 everybody's own discretion. Thank you,
2 it but -- 2 everyone, we're adjourned for the weekend.
3 MR. LEE: No, 11:00 o'clock is 3 (Whereupon, the proceedings were
4 perfect, Y our Honor, we can do that. 4 adjourned at 3:11 p.m.)
5 PRESIDING OFFICER: Isthat 5
6 agreeable with everybody? 6
7 MR. TRASTER: That's fine with the 7
8 City of Hays, Y our Honor. 8
9 PRESIDING OFFICER: All right. So 9
10 we will just be back in hereat 11:00 am. 10
11 on Monday, and we'll make sure all the 11
12 exhibits are in place. 12
13 And then, as we've discussed, at some 13
14 point, I don't know how quickly it'll get 14
15 done after we wrap al thisup, I'll get 15
16 that scheduling order out, I'll have our 16
17 clerk send aletter out to those entities 17
18 that you advise you think might be 18
19 interested in being a commenting agency. 19
20 If anybody has contacts for any of those 20
21 entities before they get any kind of letter 21
22 and they want to go ahead and just send a 22
23 notice to OAH they want to be recognized as 23
24 a commenting agency - hope nobody got 24
25 electrocuted - they're welcome to do so, 25
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