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1 PRESIDING OFFICER: All right. So 1 meeting all those requirements for the
2 we're back on the record. 1t isJuly 24, 2 statutory deadlines.
3 2023, it'snow 1:43 p.m. The counsel for 3 All right. Arethere any other
4 the parties and | have had alittle bit of 4 preliminary issues that parties think we
5 discussion about some procedural issues 5 need to take up before we start hearing
6 that will impact how we move forward the 6 from witnesses today?
7 next several days, so we'll keep playing 7 MR. TRASTER: Nothing from the City
8 some of that by ear with witnesses and 8 of Hays, Y our Honor.
9 everything. 9 MR. COLE: Nothing from the City of
10 Do want to address, | did receive over 10 Russell.
11 the weekend a request from the Water Office 11 MR. LEE: Nor from Water PACK.
12 to allow comment to be filed through 12 MS. LANGWORTHY: Nor from DWR.
13 October 31st. We're going to have to 13 PRESIDING OFFICER: All right.
14 address some issues and look at some 14 Mr. Buller, do you have the first witness
15 calendaring issues to seeif that's 15 of the day, then?
16 something that can be accommodated. 16 MR. BULLER: I do, Y our Honor, good
17 Under the statute, my decision hasto be 17 afternoon. The City of Hays callsHolly
18 issued within 90 days of when the public 18 Dickman to the stand.
19 hearing that we are conducting right now, 19 PRESIDING OFFICER: Canyou please
20 when that hearing concludes. At this 20 raise your right hand.
21 point, the last day we have scheduled for 21
22 that hearing would be August 2nd, and by my 22 HOLLY DICKMAN,
23 count, then, October 31st would be that 23 having first duly sworn or affirmed, was
24 90th day after that, so that would be the 24 examined and testified as follows:
25 date my order would be due if that is the 25
Page 758 Page 760
1 last day of the hearing. 1 PRESIDING OFFICER: Go ahead,
2 So we'll have to address afew more 2 Mr. Buller.
3 things and see what -- what we can work out 3 MR. TRASTER: Your Honor, could you
4 asfar as schedules for how we're 4 use the mic when you're speaking, please.
5 proceeding with everything, post-hearing 5 PRESIDING OFFICER: Yes.
6 briefs, proposed findings, and all that 6 MR. TRASTER: Go ahead.
7 before we can determine what that date 7
8 would be that commenting agencies would 8 DIRECT EXAMINATION
9 need to have any sort of commentsfiled, 9 BY MR. BULLER:
10 make sure that we're complying with those 10 Q Good afternoon, Ms. Dickman, thank you for
11 deadlines. 11 joining us and taking the time out of your day
12 And, Mr. Unruh, | see you therein the 12 to provide this testimony. Please state your
13 audiencethere. Redlisticaly, if you file 13 name for the record, spelling your last name.
14 comments the same day that my order was 14 A Holly Dickman, D-1-C-K-M-A-N.
15 due, there'd be no way that | could 15 Q And your business address, please.
16 consider anything in those comments and 16 A 1t's1002 Vine Street, Hays, Kansas.
17 have those worked into what is going to 17 Q Andwhat isyour current employment?
18 most likely be avery lengthy order; it is 18 A | am thewater conservation specialist for the
19 going to take a significant amount of time 19 City of Hays.
20 to get drafted up. 20 Q How long have you been in that position?
21 So we'll have to address some of those 21 A Just -- six yearsas of last week.
22 things here over the next week and see kind 22 Q Sosince2017?
23 of what sort of -- what sort of options the 23 A Yes.
24 minds in this room can come up with that 24 Q July 2017 if it's six years last week?
25 will work for everything to make sure we're 25 A Yes.
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1 Q Andwhat are your duties as water conservation 1 agent for Ellis County affected or -- or
2 specialist for the City of Hays? 2 benefited you as water conservation specialist
3 A | takecareof thewater conservation rebate 3 for Hays?
4 programs, education and outreach related to 4 A Wadll, with abackground in horticulture, it
5 water conservation, pretty much anything 5 gives me the ability to speak to outdoor water
6 regarding marketing of our programs, those sorts 6 use especially, but with an extension
7 of things. 7 background, | have a great deal of experience
8 Q Sorebate programs, marketing, anything else? 8 with education and outreach, working with the
9 A Education and outreach, working with othersin 9 public, working with others, and just
10 the community to partner on programs, those 10 communicating messagesin general.
11 sorts of things. 11 Q So how long has the City had awater
12 Q Okay. And what department are you a part of as 12 conservation specialist on staff?
13 water conservation specidist for the City? 13 A | think prior to me, the person on staff was
14 A I'm part of thewater resources department. 14 therefor about seven years, and then | think
15 Q Ms. Dickman, what isyour highest level of 15 that was back in -- several, several years
16 education? 16 already, but | can't recall exactly how long.
17 A | haveabacheor'sdegreein agriculturewith 17 Q So sevenyearswould makeit 2012, 20 --
18 an emphasis on horticulture from Kansas State 18 A Yes.
19 University. 19 Q --2012-ishrange?
20 Q Andwhen did you graduate? 20 A Uh-huh.
21 A 2002 21 Q Okay. And who was that person?
22 Q What did you do prior to joining the City as 22 A Jason Riegel wasthe conservation specialist
23 water conservation specialist? 23 prior to me.
24 A Prior tojoining the City, | worked asthe 24 Q Okay. Soyou'rethe City of Hays water
25 horticulture extension agent for K-State 25 conservation specialist, and that's -- | presume
Page 762 Page 764
1 Research and Extension in Ellis County for ten 1 by thetitle that that is one aspect of their
2 and a half years. 2 water conservation efforts?
3 Q Beforeyou went to K-State, where did you go to 3 A Yes
4 high school ? 4 Q Okay. Doyou know how long the City of Hays has
5 A | wenttoHaysHigh. 5 had awater conservation program?
6 Q Okay. Andwheredidyou go to middle school ? 6 A Water conservation efforts started in the early
7 A | went to Kennedy Middle School in Hays. 7 '90s so ever sincethen.
8 Q Okay. Where did you go to elementary school ? 8 Q Okay. Aspart of your duties as the City's
9 A | went to elementary school at Schoenchen 9 water conservation specialist, do you provide a
10 Elementary School, which is no longer open. 10 status report to the city commission from time
11 Q Okay, | wasgoingtoask. So that'swhere -- 11 totime?
12 Schoenchen is where the City's Smoky Hill River 12 A | giveayearly report to city commission on
13 wellfield is located, near Schoenchen? 13 water conservation programs and efforts.
14 A Thatiscorrect, yes. 14 Q Okay. Andin general terms, what does that
15 Q We've heard that city's name come up atime or 15 status report include?
16 two in thistestimony. Have you had an 16 A Typically, wego over the rebate programsand
17 opportunity to listen to any of the testimony so 17 how they performed in the previousyear and then
18 far in this hearing? 18 what might be new for the upcoming year, efforts
19 A | have I'vetried tolisten toit, yes, when | 19 that we've done asfar as education and outreach
20 can. 20 programs, other sorts of information regarding
21 Q Okay. Allright. | won't make you spell 21 mar keting and advertising and thingslikethat.
22 Schoenchen, athough I know you can, it's 22 Q Poster contest?
23 aready been spelled on the record. How, if at 23 A Oh, yes, definitely.
24 all, has your education and your prior 24 Q Okay. Well come back to that.
25 employment experience as horticulture extension 25 Jami, pull up Exhibit 933, if you would.
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1 If you would start that over for me. 1 showing a drought monitor just to kind of
2 Ms. Dickman, Exhibit 933 isalink to a 2 give us an indication of where we are right
3 Y ouTube video, isthat you up on the screen? 3 now. We'reredly in pretty good shape as
4 A Thatis 4 of right now, but in arecent presentation
5 Q Okay. Jami, would you be able to make that full 5 | gave, | showed this picture from 2012,
6 screen? To theright, to theright. Thereit 6 which indicates that we were in okay
7 is. 7 position at that time, but within a matter
8 Okay. And thiswas-- up onthe TV screen 8 of months, we were in this position. So
9 that isa part of thisvideo, it says 9 just goes to show that things can change
10 February 27, 2020 Hays City Commission meeting. 10 really quickly. Soit'sawaysimportant
11 Do you see that? 11 to remember that. Thiswas ayear that we
12 A Yes. 12 received less than 15 inches of rain for
13 Q Was-- areyou familiar with this video, 13 that entire year, so | remember that very
14 Ms. Dickman? 14 clearly.
15 A | am,yes. 15 Thisisapicture of the drought outlook
16 Q Andisthisavideo of the annual update that 16 for our areathat's good through
17 you gave to the city commission on that date in 17 April 30th, and as you can see right now we
18 2020? 18 are in good shape, so hopefully with the
19 A Yes itis. 19 moi sture we've been receiving, we will
20 Q Okay. We'regoing to play most of this video, 20 continue that trend through the growing
21 well cut out alittle bit to try and make it as 21 season.
22 short aswe can, but it's -- this video 22 Just to recap, 2018 was the third
23 summarizes, | think, does agood job of 23 wettest year on record according to the
24 summarizing your effortsin 2019 and will, | 24 30-year average, and 2019 was very wet as
25 think, speed your testimony along. 25 well, we were well above average. But just
Page 766 Page 768
1 So, Jami, if you would go ahead. 1 to give you perspective, we were till over
2 (Video playing.) 2 7 inches above average, yet we were not
3 MR. BULLER: Your Honor, could we go 3 nearly what we had in 2018. So things were
4 off the record for just a second to address 4 alittle bit less but still in great shape.
5 atechnical issue? 5 Moving into rebate programs for 2019,
6 PRESIDING OFFICER: Sure. Weare 6 toilet rebates, again, was the most popular
7 off the record. 7 rebate program that we have, definitely one
8 (Discussion held off the record.) 8 that | get alot of -- alot of rebate
9 PRESIDING OFFICER: WEll go back on 9 forms coming in for. In 2019 we had 347
10 the record, then. We are back on the 10 total toilets replaced; there was 449 in
11 record. You may proceed, then, Mr. Buller. 11 2018, but | will note that a hotel had
12 MR. BULLER: Thank you, Y our Honor. 12 replaced 98 of those in 2018, so that
13 And we are -- now have attempted to address 13 accounts for some of that difference there.
14 the technical issue and would ask that Jami 14 The majority or 62 percent of those
15 go ahead and click play. 15 toilets that were rebated were for the most
16 (REPORTER'SNOTE: Thefollowing 16 efficient toilet you can purchase in Hays
17 video was played and transcribed 17 which isyour .8 gallon per flush toilet.
18 by the reporter. 18 So that's an increase over 2018. That
19 MS. DICKMAN: Holly Dickman, water 19 toilet's becoming more popular, | think.
20 conservation specialist for the City of 20 And as you can see, potential water saved
21 Hays and tonight I'm going to give the 21 8.3 acre-feet.)
22 program update for 2019 so kind of arecap 22 (Video paused.)
23 of what happened in 2019 and kind of 23 BY MR.BULLER:
24 looking forward into 2020. 24 Q Okay. Ms. Dickman, | want to pauseit there
25 And | always like to start out by 25 quickly, you referred to the drought of 2012,
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1 did you hear that part of your presentation? 1 well below that | should say. Again,
2 | did. 2 potential water saved 2.8 acre-feet.
3 Tell us about the drought of 2012 and how that 3 I'll bring up right now new for 2020
4 affected your job, the feeling in the city, just 4 with the washing machine rebate is that we
5 describe that if you would. 5 did increase the rebate for those 3.2
6 So at that time, | wasworking for extension in 6 integrative water factor or less to $250.
7 the county, and | remember that clearly because 7 And | don't know if the last month and a
8 it was such a significant drought that | was 8 half are any indication, but | see more of
9 working with outdoor water use and outdoor 9 those rebates coming in right now.
10 plants, things wer e dying in the landscape that 10 So that was the whole goal wasto get a
11 had not died before that we could recall, and so 11 little more participation. Right now, it
12 it was very impactful asfar aspeople's 12 seems likeit'sdoing itsjob; well see as
13 landscapes and outdoor water use at that time 13 the year goeson. Didn't want to eliminate
14 and | just -- therewasalot of talk about it, 14 that $100 rebate for the 3.7 to 3.3
15 it made an impact on me because | wasvery busy 15 integrative water factor, but really the
16 dealing with other communitiesaswell in the 16 majority of the machines you buy nowadays
17 county. So it was something that stood out a 17 are under that 3.7 unless it's a top-load
18 lot in my mind, and | always brought it up 18 type machine.
19 because people remembered it, and it was a good 19 Talking about turf conversions, 2019 was
20 referenceto start out a presentation with. 20 agreat year for turf conversions. |
21 At that part of your presentation, you had a map 21 promoted it alot, we had great weather, it
22 of Kansas with the drought monitor overlaid on 22 rained at the right timesin 2019. So we
23 that. Do you recall that? 23 had 21 total conversionsin 2019 which
24 Yes. 24 accounted for over 41,000 square feet
25 And you stated that here's where we are now, but 25 converted total. Andwe only had ninein
Page 770 Page 772
1 just as areminder, thisis how quickly things 1 2018, but as you recall, the weather in
2 can change. What did you mean by that? 2 2018 just wasn't that great for turf
3 Well, drought isinevitable sometimesin Kansas, 3 conversions.
4 and that was definitely evident that year, we 4 Since -- with turf conversions, they
5 wer e in good shape and then within six months we 5 have ayear to get that conversion
6 werein exceptional drought, and it changed 6 completed, so we do have some
7 very, very quickly. Sol just liketoremind 7 pre-inspections that were done in 2019 that
8 people of that. 8 are still pending, and so that's what the
9 And we're going to try to forward thisalong a 9 pending conversions square footage is
10 little bit to expedite all of this. Therewas 10 listed there.
11 an interchange with some other people at the 11 New for 2020, going into what's new here
12 meeting. Okay. Starting back then, okay, go 12 real quickly, for the turf conversion
13 ahead, Jami. 13 rebate, we did go ahead and increase that
14 (REPORTER'SNOTE: Thefollowing 14 sguare foot maximum to 3,000 square feet
15 video was played and transcribed 15 for 2020. Main goadl thereisthose
16 by the reporter. 16 straight turf-to-turf conversions are
17 MS. DICKMAN: Going into the washing 17 really beneficial asfar as water savings
18 machine rebate program, in 2019, we had 85 18 go, and that is alittle bit of amore
19 total replaced, which waslessthanin 19 incentive sometimes to get those people to
20 2018. 95 percent of those, however, were 20 switch over to awarm-season turf grass or
21 integrative water factor of 3.2 or less, so 21 drought-tolerant landscaping of some kind
22 to stipulate for -- or to qualify for the 22 and maybe help with the cost associated
23 rebate at that time, it was 3.7 or lesswas 23 with that. | know | had a homeowner that
24 required integrated water factor; and so 24 was concerned about water bills during that
25 the magjority of them were well above -- or 25 time to get the conversion done and things
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1 like that so upped it to 3,000 square feet. 1 list of things that were donein 2019.
2 Something very new for 2020 is we will 2 One of the biggest benefits, | think,
3 be offering a buffalo grass seed rebate so 3 was the ability to direct people directly
4 we will pay $10 per pound to buffalo grass 4 to that WaterSmartHays website, and |
5 seed, and | will have to go through the 5 appreciate so much the ability to goin and
6 same process as | do for the turf 6 actually update this page when | need to
7 conversion currently. So therewill bea 7 make additions and changes. And in talking
8 pre-inspection where | will go and inspect 8 with IT, we werein the top ten of city
9 the lawn, make sure they qualify; they have 9 pages visited. So, you know, | think
10 to have full sun, they have to have good 10 that's great, we're up there with police
11 conditions for buffalo grassto grow to 11 and some of those types of pages, so --
12 qualify, and then | will do the 12 bids, things like that. But hopefully we
13 measurements and tell them how many pounds 13 can do more work with that in 2020.
14 of buffalo grass seed they will need. 14 I'm going into some of the events. We
15 Seeding rates for that are much, much 15 did sponsor, in conjunction with KSU
16 lower than your typical cool-season turf 16 Watersheds, a Fort Hays basketball game
17 grass, so it might only be 1 to 3 pounds 17 back in February of last year. Over 3500
18 per thousand square feet verus 7 or 8. But 18 peopl e attended and we gave out those
19 we will go ahead and -- and try that this 19 showerheads and things like that and
20 year. | don't know how it will work out, 20 educational information. One of the nice
21 but all the rebate details can be found at 21 thingsisthat both teams, men's and
22 WaterSmartHays.com if you have more 22 women's, were wearing shirts that had "Do
23 questions about that. 23 your part, be water smart" and kind of
24 SPEAKER: Holly, what is the going 24 promoting the City of Hays message through
25 price for buffalo grass now? 25 that.
Page 774 Page 776
1 MS. DICKMAN: Good question, buffalo 1 Going into traditional media and digital
2 grassistypically avery expensive grass 2 media, I'm not going to read these numbers
3 seed, and so it depends on your source. | 3 to you, you can see them, but alot of that
4 know some guys buy it in bulk, you know, 4 takes place in the water conservation
5 the contractors and things, and they may 5 program. So, you know, when you start
6 pay 10 to $12 a pound; but generally if 6 adding up those numbers, it even surprises
7 you're buying it at one of the big-box 7 me sometimes how many total TV spots aired
8 stores or one of the local retailers, it 8 and total radio spotsaired. The digital
9 might be up to $28 a pound or more o ... 9 media, like the banner ads and things,
10 Showerhead program, of course we've had 10 those are typically directed right back to
11 this for many, many years, and 2019 was a 11 the website or to a specific document,
12 good year for showerheads too. We had 242 12 whether it's atoilet rebate form or
13 total distributed and, again, acre-feet 13 something like that.
14 saved potentially with that 4.9. | do 14 And just to give you a couple examples,
15 believe some of the increase here was we 15 many of you have seen some of these, but
16 did distribute those at a basketball game 16 these are some of the digital ads that were
17 that I'll talk about in afew minutes, but 17 used in 2019 through various outlets and
18 we had a couple of those events where we 18 just very basic, general information, but
19 handed out showerheads. 19 they click back and can get more
20 Next I'll move into education and 20 information that way.
21 outreach. Don't worry, I'm not going to 21 Sacial media, very much used in water
22 talk about everything on thislist, but 22 conservation, and now you can follow uson
23 it'sjust simply to show that it's 23 all three of these. Last year, it wasjust
24 communication, so in all shapes, forms, all 24 Facebook and Twitter, now we're on
25 different methods, thisisjust alaundry 25 Instagram. Not going to say that we're
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1 real active on Instagram yet, but we're 1 together on this, and we provide
2 working on it; and any of these, you can 2 information, along with root beer and
3 find us easily if you go to 3 cookies. And the main purpose of thisis
4 @WaterSmartHays. 4 to highlight the posters that we have
5 And just a couple of examples, again 5 through our water poster contest whichis
6 2019, thiswas a very popular post, people 6 truly art. Sowe--)
7 see that and they share that one quite a 7 (Video paused.)
8 bit. Again, promoting turf conversions, 8 BY MR.BULLER:
9 it's helpful if you know what qualifies, 9 Q Jami, canyou pauseit for a second?
10 thisyard qualifies for sure, so trying to 10 In the previous slide, there was a big blue
11 promote that. Just simple messages, trying 11 thing that it looked like a grown man was
12 to get the word out any way we can. And, 12 hugging. What was that?
13 again, we try to partner with EPA 13 A Soheisour water conservation mascot,
14 WaterSense or Irrigation Association, they 14 Water Smart Wally, he'sa big blue water drop.
15 have July as smart irrigation month so 15 Q Okay. And so somebody is, | assume, paid to
16 trying to target some education in those 16 dress up as a big drop of water and hug people?
17 areas aswell. 17 A Yes. Weusually have a city employee or another
18 Going into some of the educational 18 volunteer that isso willing to do that, dress
19 events, World Water Day Fun Fest, it was 19 up as Water Smart Wally.
20 the second day for this. Thisisan event 20 Q Okay. And has WaterSmart Wally been a popular
21 that we hold at Sternberg Museum in the 21 feature of Hays water conservation programs?
22 lobby and during spring break. Wetried it 22 A Hehas, thekids-- we have him in parades, he
23 acouple years ago and it worked well so we 23 rides on the back of awater resources
24 did it again; and once again it was a 24 department pickup in the Fort Hays Homecoming
25 success, we had almost 300 people come 25 Parade and Wild West Festival Parade and waves
Page 778 Page 780
1 through. 1 at everybody. And he'susually at some of our
2 And thisis aworkshop or a program that 2 educational events, likethe World Water Day Fun
3 would not be possible without community 3 Fest, some of those sorts of things, and the
4 partners, so we had the environmental 4 kids are always very excited to see him and take
5 office and we had extension office, master 5 pictureswith him. So, yeah, he'sabig hit.
6 gardeners, others in the community that 6 Q Haveyou ever been WaterSmart Wally?
7 helped with these -- this event. And so 7 A | havenot.
8 going around and looking at displays, 8 Q Okay. Wdll, it looks like they're having some
9 participating in crafts and things related 9 loading problems, and that's fine, Jami, welll
10 to water conservation. And, of course, the 10 come back to that and resume the video when our
11 water resources department staff was a big 11 internet isrunning alittle better.
12 part of thisaswell. And sojust afew 12 (Video playing.)
13 more pictures from that. 13 MR. BULLER: Okay. Go ahead and
14 Onething that | participated in 2019 14 keep going.
15 was the Fort Hays Ag Day, and thisisan 15 (Video playing.)
16 event that takes place on their quad, and | 16 BY MR.BULLER:
17 was just there to provide information, talk 17 Q Taketheinternet for granted until it's not
18 about mulch, name that turf grass. A lot 18 there.
19 of people couldn't name that turf grass, 19 Ms. Dickman, you mentioned in that -- in
20 but we tried it. So talking about mulch 20 your presentation on the video certain rebate
21 and just trying to be, again, where people 21 and incentive programs, turf conversion
22 are and talking about anything water 22 programs, what is the turf conversion program?
23 conservation related. 23 A Soturf conversion meansthat we're encouraging
24 Spring Art Walk, another highly attended 24 people to remove cool-season turf grass or
25 event, and so Stacie Minson and | partnered 25 high-water-use turf grassand replaceit with a
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1 war m-season turf grasslike buffalo grass or 1 popular program, so | get at least 89 to 100 of
2 Bermuda grassor a drought-tolerant landscape of 2 those every year too.
3 somekind, so whether they removeturf grassand 3 Q Andhow long, if you know, how long has the City
4 replaceit with a flower bed, a mulched flower 4 been doing these different rebate programs?
5 bed something likethat. Soit'sjust 5 A | don't havethe exact date. | know the washing
6 encour aging people to remove those 6 machine rebate has been around longer than the
7 high-water -use landscapes and replace it with 7 toilet rebate, so thetoilets have been around
8 something that's lesswater intensive. 8 for at least -- since 2014, at least.
9 Q Yeah. And-- and you mentioned other rebate 9 Q So beforeyou took over aswater conservation
10 incentive programs in that section of the video, 10 specialist?
11 why don't you just run through those, the ones 11 A Yes.
12 you discussed in the video for us and explain 12 Q Andyou mentioned buffalo grass, how did that
13 what they are. 13 program work?
14 A Sowe have a high-efficiency toilet rebate 14 A Sowetried that to provide somerebate for
15 program -- 15 buffalo grass seed 'causeit tendsto bea more
16 Q Go ahead. 16 expensive grass seed to purchase and just to pay
17 A Wehaveatailet rebate program, we have a 17 alittle bit per pound on that.
18 washing machine rebate program for 18 Q Anddidit work out?
19 high-efficiency washing machines. 19 A Itdid not. It waslaunched during 2020, which
20 Q Solet me stop you there. 20 was a very difficult year to launch something
21 A Yes. 21 new, and buffalo grass seed was a little bit
22 Q Sohow doesit work, how does the rebate 22 hard to come by at that time also and so we have
23 program, you know, work in practice? 23 suspended that for now.
24 A Sofor thosetwo particular rebates, ahomeowner |24 Q So sometimesyou try these different programs
25 or a business owner would purchasetheitem and 25 and they work and sometimes they don't work?
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1 then submit a rebate form along with proof of 1 A That'sfor sure, yes.
2 purchaseto the City, and then | go through 2 Q Butyou keep on trying new programs?
3 and -- go through those and determineif they 3 A Wetry new programs, and we've got a couple new
4 qualify; there's stipulationsthere asfar as 4 onesthisyear totry.
5 gallons per flush and -- and that sort of thing 5 Q Which ones do you have this year that --
6 so -- then they would receive a check back from 6 A Thisyear westarted asmart irrigation
7 the City of Haysfor that rebate. 7 controller rebate program, aswell asarain
8 Q Andhow much isthe rebate for the washing 8 sensor shutoff rebate for irrigation systems.
9 machine? 9 Q Andthose generally have the same format,
10 A For thewashing machine, currently it's $200. 10 somebody purchases that item and then submits a
11 Q Okay. And for the others? 11 receipt and --
12 A For ahigh-efficiency toilet, it'skind of a 12 A Yes.
13 tiered rebate, so the highest rebate you can 13 Q -- you determine reimbursement level ?
14 receive is $150 back, and that'sfor a .8 gallon 14 A For thosetwo programs, yes, that's how it
15 per flush tailet, which isthe most efficient 15 works.
16 you can purchaseright now in Hays. 16 Q Okay. And there we have WaterSmart Wally on the
17 Q Do you haveasensefor the utili -- doesthe 17 screen again?
18 term utilization rate mean anything to you, 18 A Uh-huh.
19 Ms. Dickman? 19 MR. BULLER: Jami, let'stry it
20 A Yeah, sothetoilet rebateisthe most popular, 20 again.
21 and wetend to get the most of those; and | do, 21 (REPORTER'SNOTE: Thefollowing
22 you know, over 100 for sureevery year. That 22 video was played and transcribed
23 particular year in 2019 was a very good year, so 23 by the reporter.
24 that'swhy there was more. Washing machines, 24 MS. DICKMAN: ... asyou might
25 onceweincreased therebate, that alsoisa 25 imagine so it catches people's eye. And,
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1 of course, WaterSmart Wally was there and 1 Water festivals, participate in those as
2 he's always a popular attraction. 2 well and, again, reaching out to your
3 One new thing that we did in 2019, | 3 middle schooal kids, 6th and 7th graders
4 partnered with parks department, to do some 4 primarily, and we play a game called water
5 mulch loading events. We're always 5 smart grudge ball where we do water trivia
6 promoting mulch for water conservation, 6 and gets the kids engaged because we're
7 organic matter, those sorts of things, so 7 playing games and stealing raindrops from
8 we did onein June and one in September; 8 the other team. So that's always a popular
9 and the one in June was highly successful, 9 game with them and gets them involved.
10 the one in September, not so much but it 10 Once againin 2019, | had the
11 was still agood event to get the word out. 11 opportunity to send toilet dye tabs home
12 And we had one of the parks employees there 12 with every elementary student in Hays, and
13 to load people up with mulch. And if 13 that was over 1800 of those. Andso |
14 you've ever had to do that yourself, you 14 couldn't do this without good helpersto
15 know that's a good benefit to have someone 15 help staple dye tabs to every single one of
16 there to load it for you. 16 those little sheets of paper that --)
17 Go Truck Go, getting into the fall now, 17 MR. BULLER: Jami, pause that.
18 thisis an event that early childhood 18 (Video paused.)
19 connections putson. Thisyear it was 19 BY MR.BULLER:
20 outside --) 20 Q What are dye tabs, what are you referring to
21 MR. BULLER: Jami, pause that, 21 here and how does that work?
22 please. 22 A Toilet dyetabsarejust littletablets of dye
23 (Video paused.) 23 that you can put in the tank of your toilet and
24 BY MR.BULLER: 24 it dyesthewater; and then if you have that
25 Q Sothere'sthe connection that you were talking 25 color show up in the bow! of thetoilet, you
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1 about with WaterSmart Wally and the kids? 1 know your toilet'sleaking. Soit'san easy way
2 A Yes 2 totest your toilet for leaks.
3 Q Wehavealittlekid on -- alittle boy on the 3 So that's something that wedo try to
4 screen who's giving WaterSmart Wally a big hug? 4 promoteistesting toiletsfor leaks, and we
5 A Yes, hegetslotsof hug. 5 have been able to send those home with every
6 Q Okay. 6 single elementary kid in Haysfor thelast
7 MR. BULLER: Go ahead, Jami. 7 several years. And they get alittleincentive
8 (REPORTER'SNOTE: Thefollowing 8 totest their toilets, and, of course, they're
9 video was played and transcribed 9 teaching Mom and Dad about testing the toilets
10 by the reporter. 10 for leaks, and we found several leaksthat way.
11 MS. DICKMAN: ... WaterSmart Wally, 11 Q Doyou have any sense about how much water a
12 again, hugely popular. | played alittle 12 leaking toilet can -- can consume?
13 game with thekids, flushiit or trash it, 13 A Wadll, depending on how -- how significant the
14 sounds very simple but the little ones 14 leak, it could be many, many gallons per day. |
15 lovedit. And, of course, their parents 15 can't give you the exact number, but it could be
16 are there so you can talk about flushable 16 upwar ds of thousands of gallonsin a year or
17 wipes and those things that are not things 17 mor e so significant.
18 that you want to put down the toilet. 18 Q Every little bit helps?
19 We participated in Wild West Fest Parade 19 A Yes.
20 this year, aswell as support Hays 20 Q Okay.
21 homecoming parade. So, again, WaterSmart 21 MR. BULLER: Jami, go ahead.
22 Wally was there and we handed out little 22 (REPORTER'SNOTE: Thefollowing
23 messages encouraging people to be water 23 video was played and transcribed
24 smart, along with our information about how 24 by the reporter.
25 to find our website and things like that. 25 MS. DICKMAN: The main goal thereis
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1 to promote Fix a Leak Week, which is an EPA 1 that's going on. When you get kids
2 WaterSense supported program, and it helps 2 involved, they aretalking about it al the
3 get the word out about how to test for 3 time and you have really done an
4 those things. And it's fun to read some of 4 outstanding job, we appreciate it very
5 the comments that come back on that. We 5 much.
6 also do some radio trivia and give out some 6 MAYOR MUSIL: | would agree. |
7 prizes through that whole week. 7 mean, when you hear the radio, just the
8 Another thing that | got to participate 8 commercials, they're -- you're asking
9 in thisyear that | hadn't in the past was 9 people to conserve, but it's very positive.
10 Kids Ag Day which is sponsored by Farm 10 And that's the thing | hear isthat, you
11 Bureau. And so thiswas out just south of 11 know, it's not so negative about, oh, you
12 town, but | was there to have a station 12 need to do thisand it's just the way of
13 about water and talked about the water 13 life here. And | really like the Facebook,
14 cycle and that there is no new water and 14 | seeit on, you know, the newspaper, Hays
15 where water comes from, which by the way 15 Post, and, you know, it's really good
16 the number one answer | got was the water 16 stuff, | mean, everywhere you look, you see
17 tower. So there's some education to be 17 it and it'stheright thing to do. So
18 done there, and we did that that day, but 18 great job to you and your team.
19 it was all 5th gradersin USD 489. So that 19 MS. DICKMAN: Thank you.)
20 was a good opportunity, and hopefully we'l 20 (Video stopped.)
21 get to participate in that again this year. 21 BY MR.BULLER:
22 And, of course, when | can, when | get 22 Q Okay, Jami. And the Hays City Commission was
23 invited, | go into the schools, thiswas 23 complimentary of your efforts that year?
24 Lincoln Elementary School 4th grade class, 24 A Yes.
25 talked about water conservation, what they 25 Q Itlookslike based on that video that you're
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1 could do, and we played water smart bingo, 1 busy, you do many different programs throughout
2 water conservation bingo, which was a big 2 theyear. Isthat -- was 2019 -- and you were
3 hit with those kids. 3 explaining 2019, isthat normal for you each
4 Again, there's so many more things | 4 year, year in, year out you're doing all those
5 could talk about but | know you don't want 5 programs?
6 me here all night so -- but water smart 6 A Itisnormal. | would say it'sincreased since
7 landscape awards and things like that, 7 then, honestly.
8 other presentations. 8 Q Other than the buffalo grass incident program
9 In 2020 and beyond, kind of continuing 9 which flopped, were the other -- are the other
10 what we've been doing. | really would like 10 programs that you discussed during this
11 to build up the web pages, that's one of my 11 presentation still in effect in Hays?
12 goalsfor the Water Smart landscaping side 12 A They arestill all in effect except for the
13 of things and just continue to build on 13 buffalo grass seed rebate.
14 those, try to go where the people are and 14 Q Andyou spoke alot about interacting with kids.
15 get the word out as we can, work with 15 A Uh-huh.
16 Stacie Minson again on the water poster 16 Q Tell usabout your efforts relating to education
17 contest and Art Walk and other things like 17 and outreach into the Hays school systems.
18 that and just continue to look for new ways 18 A Wadll, I try to get out as often as| can and
19 to save water within the City and try to 19 anywhere| can wherekidsareinvolved of all
20 help educate others about how to do that. 20 ages, and so wetry to -- you know, that dye tab
21 So do you have any questions? 21 program |I'm pretty proud of because we get to
22 VICE MAYOR: You know, Hally, | hear 22 hit every single elementary kid in Hays. But
23 as much about what you do with water 23 the Go Truck Go program, that'susually younger
24 education in this community than | do as 24 kids, so we'retalking infantsto 5 year olds.
25 any other department and any other thing 25 And then we're -- you know, wejust try to hit
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1 all age groups; I've been into the high school 1 Okay. Ms. Dickman, can you explain --
2 to do some programs with some of the classes, 2 identify what's on the screen here?
3 and we wor k with some of the university classes 3 A Thisisawinning poster from our annual water
4 to present topics of that, sotry to hit every 4 poster contest.
5 single age group we can as often aswe can. 5 Q And herewe have apicture on Cities
6 Q What about adult education? 6 Exhibit 2690 at page 104221 of what looks like
7 A | doadult education aswell. You know, |I've 7 the 1st place entry in the preschool category;
8 been invited to speak for civic groups and, you 8 isthat right?
9 know, help othersin the community aswell 9 A Thatiscorrect.
10 there. Always offer to go out and talk to 10 Q Okay. And canyou read uswhat the text on the
11 teachersaswell to help them teach students. 11 screen is? It might be alittle hard for you to
12 Q Soyour efforts extend from infants to adults; 12 see.
13 isthat right? 13 A Makeevery drop count, | can seeclearly. The
14 A Theydo. 14 other part --
15 Q How often do you go out to the schools and do 15 Q And canyouzoom into the smaller --
16 presentations in classrooms each year? 16 A Okay. Turnthewater off when you brush your
17 A Weéll, it dependson theyear. Thisyear in 17 teeth.
18 particular, we wereinvited to speak to every 18 Q Turnthe water off when you brush your teeth, so
19 6th grade science class at Hays Middle Schooal, 19 isthat -- tell us about that, that message, is
20 and so weweretherealot; and then wewere 20 that something that was intentionally pushed out
21 also in some of the elementary schools. So it 21 to the kids?
22 depends on the year, but thisyear it was over 22 A That iscertainly one of the messagesthat |
23 20 presentations given. 23 speak about when | talk tokids. Sol try to
24 Q Okay. You mentioned that, in the video, that 24 make it applicabletotheir agelevel. Little
25 you ran many thousands of advertisements. Why 25 kids, they brush their teeth, thisis something
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1 isit needed or why do you think it's 1 that they can do to help save water, so that's
2 appropriate to run so many advertisements about 2 what's being shown here.
3 water conservation? 3 Q Soherewe have apreschooler who got the
4 A Wadll, | think everybody isbusy and | think you 4 message?
5 need to try to get the message out in any way 5 A Uh-huh.
6 you can, in all different avenuesthat you can, 6 Q Jami, go to page 104229.
7 and so that'swhy wetry todoradioand TV and 7 Okay. It lookslike we have afamiliar
8 digital adsand just trying to get the word out 8 face there on the screen, who is that?
9 asmuch aspossible. Sothat'swhy | just think 9 A Lookslike WaterSmart Wally.
10 it'simportant to keep spreading the message. 10 Q Andthisisamore sophisticated poster, it's
11 Q Therewas oneimage on the screen that you said 11 the 1st place entry in the 6th grade category,
12 was particularly popular, do you recall which 12 isthat what -- isthat correct?
13 one that was? 13 A Thatiscorrect.
14 A Yes. 14 Q And thereare anumber of different messages
15 Q And what the message was on there, can you tell 15 here, Jami, zoom in to the top left part of the
16 us? 16 screen and -- yeah.
17 A ltrained, pleasedon't water -- or please don't 17 So we have -- and I'm just going to read
18 water, it rained. 18 them for you since it's alittle bit far away.
19 Q Sounds straightforward? 19 Water your grass, not the cement; don't take
20 A Right. 20 super long showers, do your business and get out
21 Q Sosimple messages? 21 of there. Scroll down, if you would. We have a
22 A Very simple messages, straight to the point, and 22 picture of a short shower versus along shower.
23 just trying to get -- get the basic information 23 Stop leaving your faucet on while you brush your
24 out there quick, easy to digest. 24 teeth. Even if adrop of water may not seem
25 Q Jami, pull up Exhibit 2690, if you would. 25 important, remember, every drop counts; put in
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1 big loads of laundry, not small ones, emphasis 1 A Itisbhecoming morepopular. We had the most
2 in original; limit your summer water activities, 2 posterswe've ever had thispast year, sowe're
3 go to the poal instead of using, there'sa 3 excited about that and we hope that continues.
4 picture of a sprinkler, it lookslike. Okay. 4 But, yes, it isavery popular event for us.
5 And so there was a number of different messages, 5 Q Do thewinnersof the poster contest get any
6 and these are other messages that you've been 6 prizes?
7 sending out to -- you know, if you want to 7 A They do, we provide Hays Chamber Checks, which
8 explain those, are those all intentional that 8 isagift certificate essentially to spend money
9 you targeted? 9 in the City of Hays, so it hasto be a business
10 A They are. It'samazing when you get these 10 in Hays where they spend those funds. But, yes,
11 posters back that you see those messages you 11 so theyounger kids get a smaller amount, 1st
12 gavethekidsjust on the poster. And so when 12 place is $50, and then the older you get, the
13 we go give presentationsto the schools, we talk 13 mor e incentive you get because the adult
14 about every single one of thosetopics as far 14 category, high school category top prizeis
15 as, you know, don't wash just one hoodie, make 15 $250.
16 sureyou'rewashing a full load of clothes. 16 Q Sothat little preschooler with the red-headed
17 Q Andfinaly page 104230. And | want to zoom 17 picture got $50?
18 in on that last one there, it says, we need 18 A Yes.
19 water to live. Tell us about that message. 19 Q Okay. Do you have an awards ceremony?
20 A Wadl, | alwaysstart the presentations out with 20 A Wedo, wetry to makethisan event, it isan
21 kids saying that, you know, we need water, 21 event, and so these kids and their parentsand
22 right, can you think of anything that doesn't 22 the adultsthat participate get a chanceto come
23 need water? And wetalk about just what needs 23 to an award ceremony. We've had it at the
24 water, how do we use water, and we start out 24 Sternberg Museum lobby herethelast year, and
25 with those simple messages at the beginning, 25 we provide -- well, they get a chance to come
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1 givethem kind of a basic background. 1 up, accept their award, shakethe hands of the
2 Q Inthevideo you were discussing the poster 2 city commission that is present, Water Smart
3 contest, is this part of the poster contest? 3 Wally isthere, and then we have a dessert
4 A Thisisoneof the posters, yes. 4 reception after that with cookiesand punch.
5 Q Andisthe poster contest a popular programin 5 Q Jami, if you could go to -- open up aweb page
6 your position? 6 and goto --
7 A Itisbecomingvery, very popular. 7 Ms. Dickman, can you identify what's on the
8 Q How many entriesin the poster contest did you 8 screen right now?
9 have in the most recent year? 9 A Yes, thisisthewater conservation page for the
10 A Inthismost recent year, we had 629. 10 City of Hays website.
11 Q 629 posters? 11 Q Andisthisthe page that you indicated during
12 A Yes. 12 that commission meeting that wasin the top ten?
13 Q Okay. And then you, in the video, mentioned the 13 A ltis yes.
14 posters being displayed during Art Walk, tell us 14 Q And what doesthat mean?
15 about that. 15 A Sotop ten meansthat that year it wasin the
16 A Yes, sothisposter contest isfor anyone from 16 top ten pagesvisited, right up therewith
17 preschool age through adults, and we display the 17 police and some of those -- bids and some of
18 1st, 2nd, and 3rd place winners of each of those 18 those other pagesthat are pretty popular.
19 categoriesat Art Walk, the Spring Art Walk 19 Q Isthishow citizens, residents of Hays can get
20 specifically in Hays, and we get to display 20 information on the rebate programs and those
21 thosein thelocal businesses Main Street 21 incentives?
22 windows and then they're on display at Art Walk 22 A Yes, it is, we have Water SmartHays.com asour,
23 and then throughout the month of May. 23 kind of our website domain name for this page,
24 Q Isthe poster contest becoming more popular or 24 and so they can goright to that pageto find
25 less popular? 25 information about the rebates and how to save
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1 water indoorsand out. 1 relating to water conservation?
2 Q Jami, can you zoom in to that top paragraph for 2 A Yes I'vehad requestsfrom other cities, other
3 me? 3 areasin the state, GMD1, GM D4, just
4 And I'm just going to read for you this 4 inquiring -- Wichita, City of Wichita, inquiring
5 sentence here, it talks about the different 5 about our conservation programs, how we do those
6 programs and Hays not being located to a 6 types of thingsand -- and just getting general
7 sustainable water source, As aresult water 7 information about that.
8 conservation has become a, quote, way of life, 8 Q Jami, pull up Exhibit 927 for us. But don't
9 end quote, for citizens of Hays. Do you agree 9 start -- start it just yet.
10 with that statement? 10 Has the City in the past invested in water
11 A | doagreewith that statement. 11 conservation advertisement, you know, clips?
12 Q Andwhat doesthat -- what does water 12 A Yes, wehave, we'vehad various TV adsrunin
13 conservation being away of life mean to you as 13 the past.
14 the water conservation specialist? 14 Q Okay. Jami, play Exhibit 927, nine two seven.
15 A Wadll, I think especially if people have lived 15 (Video playing.)
16 theretheir wholelives, it'sjust how things 16 BY MR.BULLER:
17 are, we'reused tothat, | can't imagine it 17 Q Okay, Jami, pauseit. Jami, please play
18 being any different. And soif you areborn and 18 Exhibit 928.
19 raised there, you've lived there for many, many 19 (Video playing.)
20 years, you are accustomed to shutting the water 20 BY MR.BULLER:
21 off when you're brushing your teeth and thinking 21 Q Okay, Jami. Exhibit 929, please. Exhibit 929.
22 about those things, not taking long showers, 22 (Video playing.)
23 trying to keep things as efficient as possible. 23 Q Okay, Jami, pausethat. Okay. Exhibit 930.
24 Q Asapart of the water conservation program, is 24 (Video playing.)
25 it -- how isthe water conservation program -- 25 BY MR.BULLER:
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1 how are the water conservation program 1 Q Okay. And, finaly, Exhibit 931.
2 reguirements -- and that's the wrong question. 2 (Video playing.)
3 How is Hays water conservation plan enforced? 3 BY MR.BULLER:
4 A Wadll, we have water restrictions every summer, 4 Q Allright. So Exhibit 931 is supposed to be
5 so from June 1st through September 30th outdoor 5 another example of an advertisement that was run
6 water useislimited to between -- or, I'm 6 by the City of Hays. Ms. Dickman, were those
7 sorry, no outdoor watering between noon and 7 the advertisements you were referring to?
8 7:00 p.m., and so that is something that is 8 A Those were advertisementsthat wereway before
9 enfor ced by the Hays Police Department. 9 my time at the City, so those are not the ones
10 Q Doesthe City of Haystake any proactive 10 that are currently running, but those wer e some
11 measures each month when it -- with respect to 11 in the past.
12 particularly high water usage? 12 Q Okay, thank you. Jami, pull up Exhibit 820.
13 A Sothecity finance office will go through the 13 And zoom in to the top part of the --
14 billsor the billing cycle, and if somethingis 14 Ms. Dickman, can you identify this document
15 exceptionally high over last month's bill they 15 for us?
16 will call individuals, whether it be a homeowner 16 A Themunicipal water conservation plan for the
17 or a business owner, and let them know that 17 City of Hays.
18 something may beleaking or somethingis 18 Q Haveyou had an opportunity to review that
19 causing -- they'll question why that is high, 19 document --
20 and oftentimes people will be thankful for that 20 A | have
21 because they found a leak. 21 Q -- beforeyour testimony today?
22 Q Also conserves water? 22 A Yes, | have.
23 A Yes, definitely. 23 Q Areyou familiar with that document?
24 Q Do you or do you know of any instances where the 24 A | am familiar.
25 City has been contacted by other entities 25 Q Pleasedescribein genera termswhat isin that
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1 document. 1 MR. LEE: Thank you, Y our Honor.
2 A Essentiallyit'sjust a plan that describes our 2
3 water conservation effortsand our waysto go 3 CROSS-EXAMINATION
4 about dealing with significant droughts. 4 BY MR.LEE:
5 Q Doesitinclude the rebate programs and things 5 Q Ms. Dickman, good morning -- good afternoon, I'm
6 of that nature? 6 used to good morning. Thanks for your
7 A It mentionsthosethings, yes. 7 testimony, it was -- it was interesting and good
8 Q Anditsetsout -- and, Jami, scroll down just a 8 to hear. It would appear to me that water
9 little bit on thisfirst page. 9 conservation measures are well received and
10 And then on the bottom portion of that 10 accepted in Hays. Isthat fair?
11 page, it lists drought response, stage 1, water 11 A | would say that'swhat we striveto have
12 watch; stage 2, water warning; stage 3, water 12 happen.
13 emergency. Did | read that correctly? 13 Q Sure, sure.
14 A Thatiscorrect. 14 A Yeah.
15 Q And describe what, in general terms, what each 15 Q | understand. And I think it isthe case, other
16 of those are? 16 than being away at the wrong university, you've
17 A Just asaway torespond to significant drought; 17 been in Hays all of your life basically?
18 if we get to a certain level, then we will 18 A | lived in Hays-- well, outside of Hays, in the
19 implement more water conservation measur es. 19 area, all of my life except for about five
20 Q Hasthe City followed its water conservation 20 years.
21 plan? 21 Q Okay. And soyou and otherswho arein that
22 A Yes. 22 situation would be accustomed to water
23 Q Arethere any deviations from the water 23 conservation over the years?
24 conservation plan, to your knowledge? 24 A | haveknown about it for along time.
25 A Not to my knowledge, |'d say we've done above 25 Q Okay. Allright. | don't think | have anything
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1 and beyond what'srequired. 1 else, thank you.
2 Q Soyou'vesdtisfied al the requirements and 2 PRESIDING OFFICER: All right.
3 done more? 3 Mr. Buller? I'm sorry, Ms. Langworthy?
4 A Yes 4 MS. LANGWORTHY': No questions, Y our
5 Q Jami, pull up Exhibit 788. 5 Honor.
6 And, Ms. Dickman, I'll represent to you 6 PRESIDING OFFICER: All right.
7 that thisis ordinance number 3881 that 7 Mr. Buller?
8 authorized the different drought response 8 MR. BULLER: No questions from the
9 stages. Areyou familiar with this ordinance? 9 City, thank you.
10 A | am familiar. 10 PRESIDING OFFICER: All right. Why
11 Q Okay. Canyou describeit for us, please. 11 don't we -- well, | guess you have one more
12 A Again, thisisan ordinancethat isin placeto 12 witness today; isthat correct?
13 help ensurethat we are conserving water in an 13 MR. TRASTER: Wedo.
14 efficient way, so dealing with droughtsand 14 PRESIDING OFFICER: Why don't we
15 measur es regarding our water conservation and 15 take abreak till 3:00 o'clock and welll
16 water use. 16 pick back up at 3:00 and resume with your
17 Q Andisthe City in compliance with this 17 witness at that time.
18 ordinance? 18 MR. TRASTER: Very good, thank you,
19 A Yes. 19 Y our Honor.
20 Q Okay. Thank you. 20 (Thereupon, arecess was taken;
21 MR. BULLER: | have no further 21 whereupon, the following was had.)
22 guestions, thank you. 22 PRESIDING OFFICER: All right.
23 PRESIDING OFFICER: All right. 23 Mr. Traster, we're back on the record, it
24 MR. COLE: No questions, thank you. 24 isnow 3:02 p.m. so you may proceed.
25 PRESIDING OFFICER: Mr. Lee? 25 MR. TRASTER: Thank you, Y our Honor,
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1 I'm going to call Lane Letourneau to the 1 A '83t0'85, twoand ahalf, threeyears.
2 witness stand. 2 Q Andthenwhat?
3 PRESIDING OFFICER: Mr. Letourneau 3 A | gotlaid off in theoil field in the downturn,
4 isready. 4 | worked ayear at Frontier Tire& Autoin
5 5 Salinawhile | was applying for statejobs. And
6 LANE LETOURNEAU, 6 then | got on with the Division of Water
7 having first duly sworn or affirmed, was 7 Resour ces 36 years ago last month. | started in
8 examined and testified as follows: 8 new apps, new applications, and then the water
9 9 use position came open, but at the sametime
10 MR. TRASTER: Thank you for 10 that came open the law was changed.
11 correcting me. 11 Q Solet'shack up.
12 12 A Okay.
13 DIRECT EXAMINATION 13 Q Sothelaw changed to require water use reports?
14 BY MR. TRASTER: 14 A Yes K.SA.82a-732,1I'll -1 don't need to
15 Q Mr. Letourneau, would you please state your name 15 look at my book for that one. With that --
16 and spell it for the court reporter. 16 Q Let'sstopjust for aquick second and you do
17 A I'm LaneLetourneau, that'sL-A-N-E and 17 have your book, your, quote, book in front of
18 L-E-T-O-U-R-N-E-A-U. 18 you, what is your book?
19 Q Mr. Letourneau, will you please give us your 19 A My book isthe most recent copy of the Kansas
20 business address. 20 Water Appropriation Act, the most recent copy of
21 A 1320 Research Park Drive, Manhattan, Kansas. 21 our rulesand regulations, but then | also have
22 Q Andisthat the business address for the Kansas 22 a copy of the Water Banking Act, the Transfer
23 Department of Agriculture? 23 Act, thewater protection fee, administrative
24 A That'scorrect. 24 matters, and then the GMD Act. And thoseare
25 Q Andisthat where you're employed? 25 thethings|'m asked about all thetime, so |
Page 810 Page 812
1 A That'scorrect. 1 carry my book with me everywherel go.
2 Q Well come back to that. Canyou giveusa 2 Q Soyoudon't haveit memorized?
3 little bit of information about your background 3 A No, | don't.
4 and education? 4 Q Wadll, you reeled off sections pretty readily
5 A | started my -- 5 SO -- anyway, you -- so the law changed. Before
6 Q Youdon't haveto start likein kindergarten, 6 that time, were you encouraged -- DWR encouraged
7 maybe -- did you grow up in Salina, | think you 7 water use reporting but they didn't require it.
8 told me? 8 Isthat fair?
9 A Salina, Kansas High School, 14 peoplein my 9 A That'scorrect. It wasa permit condition to
10 graduating class, and | say that becausethat's 10 report your annual water use since, | believe,
11 alot of culture of how | deal with folksasa 11 the'50s, '57, | believe, but we only received
12 regulator -- 12 about 55 per cent of the annual water use
13 Q Sure. 13 reports. And | know it was a question about --
14 A --fromthat. But college at Fort Hays State 14 (Reporter requestsclarification
15 University, graduated 1983 with a bachelor'sin 15 of thewitness.)
16 geology. 16 A -- nonpoint source pollution.
17 Q And after college, what did you do? 17 BY MR. TRASTER:
18 A Right out of college, | went towork for Great 18 Q You aso said chemigation?
19 Guns Perforating and L ogging, that was an ail 19 A Chemigation, yeah, there'sa -- there'saline
20 com -- an oil well logging company in Hays, | 20 on the annual water usereport for irrigation
21 perforated wells, and then | also was an open 21 that asksif someone chemigates.
22 hole engineer, it was called. 1'm not an 22 Q Canyou spell that?
23 engineer, but that wasthetitleof it, | ran 23 A C-E-M-I-G-A-T-E, | believe.
24 gamma ray neutron logs on oil wells. 24 Q C-H-E-M?
25 Q And how long did you do that? 25 A C-H-E-M.
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1 Q Okay. 1 A After that, | becamethe program manager in

2 A And what that meansisto put pesticide or 2 2007.

3 herbicide through your irrigation system. The 3 Q Okay. Did compliance and enforcement comeinto

4 legisature -- Kansas Department of Health and 4 play at some point?

5 Environment was concer ned about nonpoint source | 5 A Yeah, K.SAA. -- herel go again without looking,

6 pollution, so they wanted to know if these folks 6 K.S.A. 82a-737, | believe, iswhen the -- prior

7 wer e per mitted for check valves or not. 7 to that statute, we only had criminal authority

8 And they knew that our mailer at least 8 for someone that was not in compliance with the

9 reached out to every irrigator, and so with 9 Water Appropriation Act.

10 that, they changed the law that required that 10 Q And so then that gave you the ability to use
11 folksfile an annual water usereport by 11 civil penalties?
12 March 1st of the following calendar year. So 12 A Civil penalty authority. And so because our
13 the 2022 report was due Mar ch 1st of 2023, and 13 unit was already doing compliance and
14 therewere civil penalties attached to folks 14 enfor cement with annual water usereports, our
15 that failed to file. 15 unit then got those duties of doing civil
16 Q Sothat law was changed what year? 16 penaltiesaswell for all noncompliance.
17 A | believe 1987. 17 Q Wasthereacivil -- originaly acivil penalty
18 Q And there have been some amendmentsto that law 18 for filing alate water use report?
19 since then, but it wasfirst passed in '87, 19 A Not until 1987.
20 correct? 20 Q Okay. Wéll, that'swhat | mean, when that --
21 A That'scorrect. 21 okay. Soin 2006 or '7, you became the program
22 Q Allright. So-- and why isthat significant 22 manager?
23 for your employment? 23 A That'scorrect.
24 A Weéll, | wasablethen to get a promotion. With 24 Q Andareyou -- isthat your current position?
25 that law came a, at that timeahydro Il and an 25 A That'scorrect.
Page 814 Page 816

1 administrative assistant, and it could have been 1 Q Andthat positionisin the Division of Water

2 called a keyboard operator, so we had the 2 Resources within the Kansas Department of

3 position | wasin but here came another position 3 Agriculture, correct?

4 so we became the water use unit. And with me, | 4 A That'scorrect.

5 was able then to kind of meet everybody in the 5 Q | see Inthat -- sothe Division of Water

6 state, then, because I'm sending the annual 6 Resources has other responsibilities, dams and

7 water usereports, people aredelinquent, I'm 7 flood -- floodplains and all that, that --

8 talking to these people all thetime, so that 8 that's somebody else, though, correct?

9 just helped build my relationship with the water 9 A That'sadifferent -- we have three programs,
10 usersand theregulated community. 10 Mr. Traster, we've got structuresthat you were
11 Q | see. And then wasthere another change within 11 just talking about, Terry Medley isthe program
12 the short time after that in the law? When it 12 manager in structures; and you're correct, they
13 became -- you got civil penalty authority? 13 deal with dams and floodplain fields and that
14 A With thewater use or just the Water 14 kind of -- stream obstructions. Then Chris
15 Appropriation Act? 15 Beightel iswater management services, and
16 Q Wadll, I'mtrying to work through your employment 16 they'rethe modelers, the folks that deal with
17 history. So you -- you started out in new 17 the com -- inter state compacts. And then
18 applications, you were dealing with new 18 there' sthewater appropriation program that I'm
19 applications for new water appropriation rights, 19 the program manager for.

20 reviewing and approving those or not? 20 Q Canyou spell Chris last name?

21 A Correct. 21 A B-E-I-G-H-T-E-L.

22 Q And then you went to thiswater use reporting 22 Q So--andthethree of you, Mr. Beightel,

23 function? 23 Mr. Medley, and you all report directly to the
24 A Correct. 24 chief engineer?

25 Q And then what happened?

25 A That'scorrect.
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1 Q And hethen reportsto the secretary of 1 the standards for approval, we don't approve

2 agriculture? 2 everything. If it doesn't meet the standards,

3 A That'scorrect. 3 like say it doesn't meet safeyield is one of

4 Q Who'sthe secretary -- who's the chief engineer 4 the thingswelook at, we'll send it back to the

5 at thistime? 5 applicant and allow them to modify it to seeif

6 A It'sEarl Lewisright now. 6 they can get it in alocation or a -- reducethe

7 Q |see. Andinthe course of your duties, are 7 guantity so it does meet safeyield. Sothere's

8 you -- | mean, describe your duties, do you 8 alot of back and forth.

9 interpret and apply the Kansas Water 9 Now, | mentioned outside the groundwater
10 Appropriation Act? 10 management districts, if it'sinsidethe
11 A Yes, every day. 11 groundwater management district, we do the
12 Q Do you help draft or draft and implement DWR 12 near by notices so the groundwater management
13 regulations? 13 district knows the comments, then we send it to
14 A Statutesand regulations. 14 the groundwater management district for their
15 Q And you work with the chief engineer to develop 15 recommendation.
16 policies and procedures. Isthat fair? 16 Q And then do they decide whether or not to issue
17 A That'sfair. 17 the permit?
18 Q Andthenisthat your job to -- he thinks great 18 A No, they'll look to seeif it meetstheir
19 thoughts and you make it happen, you implement 19 current rulesor it doesnot. They makea
20 the programs. Isthat afair way to say it? 20 recommendation to the chief engineer, and then
21 A That'svery fair, yes. 21 the chief engineer can accept that
22 Q Sowhen-- let'skind of walk throughiit, | 22 recommendation or not accept it, and then we'll
23 don't -- we don't need to go into agreat deal 23 go ahead and take the appropriate steps.
24 of detail, but when | -- when a person filesa 24 There'svery few times| can recall we did not
25 new application and -- for a permit, how does 25 accept the GM D'srecommendation.

Page 818 Page 820

1 that work and just briefly? 1 Q 'Causethey'rekind of boots on the ground in

2 A Briefly, anew application, it must comein and 2 some respects?

3 be acceptablefor filing, which really is-- 3 A Yeah, absolutely, they'realocal layer of

4 acceptablefor filing doesnot haveto be 4 gover nment.

5 100 percent complete. It just needs a quantity, 5 Q Butyou also have your own local people, and

6 thelocation, and afiling fee, and we will 6 you've got field officesin Garden City and

7 accept that and assign a priority. Then we'll 7 Stockton and Stafford and --

8 work with folksto get it complete. 8 A Topeka.

9 Q Soyouwork -- youwork with the applicant? 9 Q --Topeka?
10 A Absolutely. 10 A And asatellite officein Parsons.
11 Q Youreturnittothem for additional 11 Q Parsons. So -- and so onceit's approved, a
12 information? 12 permit, that's a permit, then what happens?
13 A Absolutely. 13 A That'swhen our work begins because you've got a
14 Q And meet with them occasionally? 14 permit -- you've got a permit to start to
15 A Wemeet with them alot. 15 appropriate water, to develop a water right; and
16 Q And then -- and once the application is complete 16 develop and perfect arethe sameword in this
17 and assuming that it's approvable, that there's 17 case. And sowhen | say our work begins, we'll
18 water available in the quantity that they want, 18 have an approval, and the per son then has
19 what happens then? 19 whenever that application isapproved and then
20 A Onceit'scomplete, we'll send out what we call 20 the remainder of that year and the next year to
21 near by notices and do a 15-day comment period to |21 complete the diversion works. Thediversion
22 seeif there'sany concerns. If there'sno 22 works are defined, it hasto be awell or
23 concerns, if it'soutside of a groundwater 23 control structureto bring water -- to be able
24 management district, then we're able to go ahead 24 to divert water through a flowmeter, a
25 and approveit. | mean, it'sgot to meet all 25 totalizing flowmeter to a diversion works.
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1 Q Okay. So-- 1 approved, that'swhen our work begins.
2 A Toasystem, adistribution system, I'm sorry. 2 Q Right.
3 Q Sotherequirementsin the Water Appropriation 3 A 'Causeoncethisapplication isapproved and
4 Act requires the water be for a beneficial use, 4 it's complete, we receive a notice of completion
5 correct? 5 wecall it an N& P, a notice and proof. That
6 A That'scorrect, yeah. 6 triggersus, then, to go out on what's called a
7 Q It hasto be within reasonable limitations, 7 compliance check, because | talked about
8 right? 8 perfecting in confor mity with the per mits, so we
9 A That'scorrect. 9 want to make surethewell'sin theright
10 Q You haveto divert water and apply it to that 10 location, if it'sirrigation they'reirrigating
11 beneficial use, right? 11 the appropriate place of use. Wewant to make
12 A Correct. 12 sureit'sin compliance while they operate
13 Q What happensif you apply it to some other use, 13 during the perfection period.
14 how's that work? Strike that, that's not going 14 Now, if they're pumping, we go ahead and
15 to bereally helpful here. 15 we'll grab the instantaneousrate at the time
16 A Okay. 16 because thefield inspection, it'sin law, folks
17 Q Andit has-- it has to be within reasonable 17 have to pay us $400 for usto go out and do a
18 limitations, correct? 18 field inspection, and everything about that
19 A That'scorrect. 19 permit in perfection ison that field
20 Q Allright. So-- 20 inspection, the place of use, the point -- point
21 A I'msorry, just toadd, each water right has 21 of diversion, rate, quantity, the water use
22 what | call terms, conditions, and limitations. 22 records, and then that instantaneousrate.
23 Q Okay. 23 Q Whenyou say it'son the field inspection,
24 A And that permit hasto operatewhileit'sbeing 24 there's aform that somebody fills out when they
25 perfected, and it'sin the statute, within those 25 go out and do this field inspection, it has all
Page 822 Page 824
1 termsand conditionsand limitations, it must 1 the information about -- about the water right,
2 perfect in confor mity with the permit to be able 2 the characteristics of the water right on it?
3 for ustoissue a certificate. 3 A That'sthefield inspection report, that's
4 Q Okay. What happensif you useless -- and 4 correct.
5 during this period, you use less -- the permit's 5 Q And sowhat happensif somebody has this
6 for X amount, let's say, just make it -- you 6 theoretical water right for 100 acre-feet and
7 know, it's 100 acre-feet that you have a permit 7 they apply 110 acre-feet, then what happens?
8 for and they use 90 acre-feet is the most they 8 A Weéll, wecan -- you know, you ask that if they
9 use in any year during the perfection period, 9 had perfected 90, the certificate would be
10 what happens? 10 written for 90 acre-feet. If it's
11 A And weréefer tothat asthe maximum year of 11 110 acre-feet, then we cannot writethe
12 record, and so they'll havetheir perfection 12 certificate for 110, it would be for 100.
13 period and their certificate will be based on 13 Q Becausethat'sall that was permitted?
14 the maximum year of record; and the certificate 14 A That'scorrect.
15 isactually the water right document, then, 15 Q Soif | -- wedon't want to dwell on thistoo
16 that'srecorded at theregister of deeds, that's 16 long, but if | in my second year of irrigation,
17 the property right. 17 for instance, | use those 90 acre-feet but then
18 Q That -- that documents the property right that 18 | only use 60 and | don't ever use 90 again,
19 has been created by? 19 what's my certificate going to look like?
20 A By theuse-- by the beneficial use from the 20 A 90 based on maximum year of record.
21 applicant. 21 Q Okay.
22 Q Okay. Do sometimesyou get out -- isthere a 22 A Yeah.
23 field -- is there some way to check on things 23 Q And oncethat water right is perfected and
24 during the perfection period or after? 24 certified, you issue the certificate of
25 A Yeah, | said once we get a new application 25 appropriation, it sets out all the details, and
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1 that, you said, gets filed with the register of 1 pivot, a city may be picking up a rural water
2 deeds? 2 district that's part of the distribution system,
3 A That'scorrect. 3 feedlot may want to expand.
4 Q Sowhenyou -- you also said that you have to 4 Q Okay. Soyou change the place of use, the point
5 put the well in the right place, soif | -- it 5 of diversion, the type of use, how does that --
6 looks -- when I've seen it, you know, the well 6 what's that about?
7 has to be 1320 feet north and 1320 feet west of 7 A Wadll, in the case of Haysthey purchased an
8 the southeast corner of the section, that'sthe 8 irrigation water right, now they want to change
9 point. What if it's not right at that point? 9 it tomunicipal. Sothat'swhat folksdoin
10 A It can bewithin 300 feet of that point and 10 western Kansas anyway, if people need water in
11 still bein compliance. 11 areasthat are closed to new appropriations, we
12 Q Okay. So can the place of use, can | get within 12 tell them to buy an irrigation water right.
13 300 feet of the place of use? 13 Q Sowhenyou say areas closed, we talked earlier
14 A We'renot that way with the place of use because 14 about filing new applications but some areas are
15 thewater right isa property right appurtenant 15 closed?
16 towhereit's established, and so we'remore 16 A Someareasare closed by rule, groundwater
17 precise with the place of usethan we arewith 17 management districts have closed by rule. This
18 the point of diversion. 18 area, Groundwater Management District Number 5,
19 Q Okay. Sooncel have awater right and it's 19 closed by rule, Groundwater M anagement District
20 certified, can | -- am | stuck with those terms 20 3closed by rule; 1 and 4 also closed by rule, 2
21 and conditions, can | ever change it? 21 isstill open. But then other areasare
22 A Everything can be changed except for the 22 effectively closed, I'll call it, because
23 priority; the rate cannot go up, the quantity 23 they've exceeded the safeyield value.
24 cannot go up, but those can bereduced. And the 24 Q Solet'stalk about that just briefly. Safe
25 point of diversion, place of use, and use made 25 yield, what does that mean, what's that mean?
Page 826 Page 828
1 of water can be changed. 1 A Waél,inour rules, we've adopted a United
2 Q Andthat'sK.SA. 70 -- 82a-708b, correct? 2 States Geological survey bulletin, the author
3 A Yes, 708b. 3 was Christy Hanson, her recharge numbers across
4 Q Sol can move my well to adifferent location? 4 Kansas. Sowelook at a 2-milecircle, apply
5 A That'scorrect. 5 the USGS number to that 2-milecirclein inches,
6 Q If I just goout and move my well without 6 inches of recharge, and then we subtract every
7 telling you, is that okay? 7 water right that'sin that circle, we pull that
8 A No, that's-- you'renot in compliance. 8 out, the prior appropriations, to determineif
9 Q Whatifl just moveit -- I'm within 300 feet, 9 ther€' sany remaining recharge. And we'll
10 maybe | just move it over 10 feet, what's -- 10 appropriatethat recharge then with a new app.
11 A Weéll, 10foot still requiresa change; it'sa 11 Q Okay. So that happens outside of the GMDs
12 short move change that'sdonein our field 12 except -- well, outside of except for GMD2?
13 office, 13 A That'scorrect.
14 Q Butyou dtill haveto get approval for even 14 Q That happens across the rest of the state?
15 that? 15 A That'scorrect.
16 A That'scorrect. 16 Q Issafeyield applicablein the -- in the four
17 Q Sol can change -- | can change my point of 17 GMDsthat are closed?
18 diversion, | can change my place of use? 18 A No. No.
19 A That'scorrect. 19 Q Let's--we'rekind of getting ahead of things
20 Q Sowhy -- why would | want to do that? 20 in my outline, but maybe my outline's the
21 A There'sawhole host of reasons why someone 21 problem. So when -- in the -- you're familiar
22 wantsto changetheir place of use, they 22 with K.S.A. 82a-711(c) and K.S.A. 82a-711a,
23 might -- irrigation, they might have a flood 23 those two statutes?
24 system that went to a pivot, they might buy the 24 A Yes.
25 pivot acrossthe road and want to add that 25 Q What'sthe essence of those statutes, what do
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1 they mean? 1 depletion of 40 percent in 25 years.

2 A They establish how we will do -- how we will 2 Q So--okay. Butthat's not safe yield?

3 appropriate water with the new application. 3 A No.

4 Q Andwhat do they say? If you want to refer to 4 Q That'sgroundwater mining?

5 it, go ahead. You don't haveto read -- 5 A That'smining, correct.

6 A No. 6 Q AndinGMDS5, historically, | mean it's closed

7 Q Youmay read them -- 7 now, but historically they allowed groundwater

8 A No. 8 mining; is that correct?

9 Q --oryoudon't haveto but just basically ... 9 A That'scorrect.
10 A Waeéll, what'simportant in 711, it just says, The 10 Q When| say they, | mean the GMD and DWR?
11 proposed use neither impairsa use under an 11 A That'scorrect. Yeah, weapprovethe
12 existing water right or prejudicially and 12 applications.
13 unreasonably affectsthe public interest; it 13 Q Okay. When -- when, if you know roughly, when
14 saysif it doesn't do either one of those 14 did GMDS5 closeits area to new appropriations?
15 things, the chief engineer shall approveit. 15 A Itwas1992 or 1994, one of those two years, |
16 Q Okay. 16 can't remember.
17 A But it alsotalksabout the proposed use must 17 Q Sothewater rightsthat were in existence when
18 takeinto consideration establishment of 18 they -- when DWR and GMD agreed to close that
19 desirable streamflow requirements, the area safe 19 areato new appropriations are still valid and
20 yield and recharge rate, the priority of 20 can continue to divert water?
21 existing claims, and the amount of the claims. 21 A Absolutely.
22 And so everything that | described in our safe 22 Q There'ssome minor exceptions?
23 yield practice comesfrom 711. 23 A 15 acrefoot exemptions arewhat they're called,
24 Q And that means subsection (b) of 711 -- of 24 yeah.
25 K.SA. 82a7117? 25 Q Right. And domestic use?

Page 830 Page 832

1 A Correct. 1 A Domestic, temporaries.

2 Q What does-- tell us about the effect of 2 Q Soit'snot absolute, but you can't get a new

3 subsection (c). 3 irrigation right?

4 A Okay. With regard towhether the proposed use 4 A You cannot -- well, you can get one for

5 will impair use under an existing water right, 5 15 acre-feet.

6 impairment shall include an unreasonableraising 6 Q Okay.

7 and lowering of the static water level. 7 A Yeah.

8 Q Sobasically what it saysisthat anew -- anew 8 Q Solet'stalk alittle bit about priority, can

9 permit, you can issue anew permit to awater 9 you explain first in time, first in right?
10 user even though it's going to lower the static 10 A Yeah. Soevery application that camein after
11 water level in that area; isthat correct? 11 1945, the first application received the
12 A That'scorrect, becauseif it'sawell, it has 12 number 1, the next one 2, and we're up to 50,800
13 to lower the static water level to operate. 13 maybe now. When | started, the first
14 Q But-- but -- and isthat in excess of recharge? 14 application | worked on was 38,665 and -- but
15 In western Kansas? 15 now weareafirstintime, first in right
16 A Absolutely in western Kansas. 16 state. K.S.A. 82a-707 saysit'spriority and
17 Q Infact, didn't they -- didn't the GMD4 and 17 not the type of use that putswater to
18 GMD3, maybe 1, | don't know, but have what they 18 beneficial usein our state.
19 call regulations that called -- that were titled 19 Q Mr. Letourneau, when we were listening to the
20 Planned Depletion? 20 video, Holly Dickman was talking and sometimes
21 A Yes. 21 she was right in the microphone and sometimes
22 Q So--andtheformulain those regs alowed for, 22 she spoke softly and you're kind of doing that a
23 | think, 25 -- 40 percent in 25 years or 23 little bit.
24 25 percent in 40 years, | don't remember? 24 A I'msorry.
25 A Groundwater Management District Number 3wasa |25 Q | think that's why the court reporter is having
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1 alittle bit of a problem, sometimes you turn 1 Q Rightattheend. Or maybe not right at the
2 your head and -- but she'sright on it and 2 end, it's -- you said earlier that the -- it's
3 shelll be -- she'll make sure that you -- get 3 the type -- it's the date of priority, not
4 you to say the right thing. 4 the -- not the purpose of use that determines
5 A Sheknows mereally well actually. 5 priority in times of short supply or something
6 Q Doesshe? 6 to that effect?
7 A From other hearings, yes. 7 A That'scorrect.
8 Q | see okay. | completely lost my thought, what 8 Q AmI misremembering?
9 was| -- 9 A No, that'sright.
10 A Talking about priority. 10 Q Okay.
11 Q What? 11 A You'recorrect.
12 A Priority. 12 Q Soaslong asthere's plenty of water, aslong
13 Q Oh, yeah, priority of course, very important. 13 asthere's water available, everybody can divert
14 So each water right has a number and they are -- 14 water, but it's only when there's a supply
15 if my number islower than yours, I'm senior to 15 shortage that it becomes a problem?
16 you; if my number is higher than yours, then I'm 16 A That'scorrect.
17 junior to you. Isthat kind of the way it 17 Q Soit's--isitfair to say that -- that this
18 works? 18 prior appropriation doctrine works really well
19 A That'scorrect. 19 for surface water and alittle less well for
20 Q Sodoesit matter -- it only matters when I'm -- 20 groundwater?
21 when the wells are close by, | would assume? 21 A | think it'sthesame; it'sjust in groundwater
22 A That -- that's correct. 22 we need a little bit moretimeto figureit out.
23 Q Andsoina-- how doesthat affect people who 23 Q Okay. | mean, it applies both cases but --
24 are water right ownersin real life, | mean, why 24 A Absolutely.
25 do we care about priority? 25 Q --butit'salot easier -- | see what you're
Page 834 Page 836
1 A Becausepriority -- in the western states, we 1 saying. | mean, it's easier to -- you can ook
2 have a limited supply, and soit'sbest if you 2 out the window and see there's water in the
3 are senior because then you can put your water 3 river right now --
4 right to full beneficial use and get the biggest 4 A Right.
5 economic impact from it, that's my under standing 5 Q --andsoif you have awater right, you can
6 aswhy wedoit. Instead, if you have 100 6 divert water. When you look out and there's no
7 gallonsand you're senior, you're going to get 7 water, then you got a problem and you know right
8 mor e benefit than spreading 100 gallons amongst 8 then. But with groundwater it takes longer?
9 100 people and they only have 1 gallon of water. 9 A Okay.
10 Q Sothere'sadoctrineinthelaw called 10 Q I think I'm understanding.
11 correlative rights that says we're going to 11 A Yeah, with groundwater, we need to be ableto
12 distribute something fairly among people, and at 12 conduct a pump test.
13 the end of the day if you take -- if you only 13 Q Sure. Sothefactorsthat go into this question
14 have 100 acre-feet and ten people get it, nobody 14 of availability of water include, what,
15 gets any benefit. Isthat fair? 15 saturated thickness?
16 A That's-- that'sfair. 16 A Yes.
17 Q But-- but by giving all the water to the senior 17 Q And proximity, the distance between wells?
18 user, there is an economic benefit that -- to 18 A Yes.
19 society from -- from the use of the smaller 19 Q Andhow many wellsthere arein a particular
20 quantity that's actually available? 20 area?
21 A That'scorrect, having a senior water right, it 21 A Yes, and therate and quantity.
22 actually means something. 22 Q Andtherate and quantity. Solet'stalk a
23 Q Sol think it's 707, 82a-707, does it say 23 little bit about direct interference and then
24 something about during times of short supply? 24 let's get into this -- to regional issues. But
25 A Well,it -- 25 it's my understanding, and you're a geologist,
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1 right? 1 A Becausethere'senough water in the aquifer.

2 A Correct. 2 Q Okay. Sodoesthat -- when you'relooking at a

3 Q Tell usalittle bit about cones of depression 3 new application or you're looking at a-- an

4 and -- around awell. 4 application -- how far can | move my well? You

5 A Allright. Sothewdl issettingin an 5 said if | moveit 10 feet, | till haveto get

6 aquifer, it's saturated, and when you turn the 6 your permission, can | move it 5 miles?

7 pump on, the pump's going to draw down the 7 A No, inthestatute, the change statute, 708(b),

8 aquifer and pull the aquifer into thewell. And 8 it talks about the well must bein the same

9 so if you can imaginejust a cone around the 9 local source of supply.

10 wellbore, that's going to be your -- what we 10 Q Andwhat'sthat mean?
11 call the cone of depression; theimpact that 11 A Tome, that meansthat cone of depression, but
12 well has on the aquifer isthe cone of 12 toour -- to DWR, Division of Water Resour ces,
13 depression. 13 David Pope set that at a half mile decades ago.
14 Q So-- okay. Sothewell isoff and the water 14 So we will allow someonein a groundwater
15 level isat its static water level across 15 setting to move a half mile, that's considered
16 whatever it isthat you're -- that aquifer? 16 the samelocal source of supply aslong asthey
17 A Correct. 17 do not impair.
18 Q When you turn the pump on, it immediately pumps 18 Q Okay. Sol can move my well ahalf amile--
19 water, the water that's in the wellbore out? 19 A You got to meet spacing and you cannot impair.
20 A Correct. 20 Q Youcan't what?
21 Q And then water starts flowing into the well 21 A You haveto meet well spacing and you cannot
22 through the screens? 22 impair, but you can move half a mile.
23 A That'scorrect. 23 Q Okay. Sowhen you say meet well spacing, | can
24 Q And asyou continue to pump, it -- it pulls more 24 move a half amile, so | think what you're
25 and more water in, correct? 25 sayingis-- well, | have -- but | have to stay
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1 A That'scorrect. 1 far enough away from other wells; is that right?

2 Q And then that cone keeps growing and gets larger 2 A That'scorrect.

3 and larger, right? 3 Q Whatif I'mthe senior water user and | want to

4 A Wadll,it'sgoingto reach an equilibrium at some 4 move closer to awell that's junior?

5 point, but, yes, | mean -- yeah, thewell's 5 A You still haveto meet spacing and you still

6 going to reach an equilibrium and the aquifer 6 cannot impair.

7 will support that well. 7 Q Sol can't -- what isimpair, what happens --

8 Q Okay. Soif you have sufficient saturated 8 how would my well impair ajunior well?

9 thickness and your well is deep enough and 9 A By interfering with itspumping. Itisillegal
10 penetrated enough, you're going to start 10 for someone with a junior by diversion to keep
11 pulling -- you start pulling water and the cone 11 water from getting to a senior water right.

12 of depression gets -- it goes out radially from 12 Q Okay.

13 the wellbore, in essence, | mean, there are some 13 A And so-- but even in the case of a change

14 circumstances that causes alittle bit 14 application, we would not allow that same

15 different, but generally speaking it'saradial 15 standard to happen with the change application
16 circle around the well? 16 ‘cause if you moved closer to somebody based on
17 A Correct. 17 that change, you could not cause that same test
18 Q And -- but when the rate of flow into the well 18 of impair ment.

19 exceeds the rate of withdraw from thewell, is 19 Q Okay. Solet'ssay | want to move closer to a

20 that the equilibrium you're talking about? 20 well -- | mean, isit the -- my cone of

21 A No, just when theaquifer, if it supportsthe 21 depression can't get close to his cone of

22 well pumping, ther€'ll be a cone of depression 22 depression, or how does that work?

23 but then it doesn't get -- the cone of 23 A Thecone of depressions can get closer, it's

24 depression doesn't get any bigger. 24 just the cone of depression cannot -- cannot

25 Q Because? 25 impact the other cone of depression to the point
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1 that it keepswater from getting toit. 1 and sure enough therewasimpact. Wethought
2 Q Andwhat isthewell spacing requirements, | 2 therewas a problem with the well, the guy
3 mean, what's the limit? 3 invested money into hiswell. But just because
4 A It'sdifferent acrossthe state but 660 feet to 4 we had a pump test and things, wewere ableto
5 adomestic and 1320 to another -- 1320 feet to 5 establish a water level to wherethejunior
6 any other well. 6 could operate 400 gallons a minute, hewouldn't
7 Q lrrigation well? 7 get below that water level, and the senior could
8 A lIrrigation or municipal. 8 be satisfied.
9 Q Okay. Sol can--if I'mahalf mile away from 9 Q Could still operate?

10 your well, | -- and I'm senior, | can move 10 A Yeah.

11 toward you, | just can't get too close? 11 Q That'sarather unusual situation, wasn't it?

12 A That'scorrect. 12 A Yeah, because once we got to really looking at

13 Q Allright. Now, aslong as| don't get too 13 the well logs, there was probably only about

14 close, then I'm not -- there's no direct 14 40 feet of saturated thicknessand it had a

15 impairment? 15 confining layer over it.

16 A Waéll, thewell spacing isthefirst test of 16 So confined layers have a completely different

17 direct impairment, but then if direct impairment 17 dynamic, don't they?

18 occurs, we still have the authority to curtail 18 A Absolutely.

19 pumping so impairment does not occur. 19 Q Andthat'swhy there's, like, a4-mile

20 Q Okay. Soit--thewell spacing is sort of a 20 separation of wellfield spacing in the confined

21 threshold question, but -- but in certain -- in 21 Dakota versus a quarter mile in unconfined

22 some circumstances, that may not be enough? 22 areas. Isthat fair?

23 A Absolute-- | know of a case -- well, two, 23 A That's--that'sfair.

24 two caseswherel think thewellsare over a 24 Q Sotheserulesabout well -- moving wells and

25 mile apart but we saw an impact, and we've made |25 original well placement, they're designed to
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1 adjustmentsto the pumping to whereimpair ment 1 protect both junior and senior rights from
2 isnot occurring now. 2 direct impairment. Isthat fair?
3 Q Soevenifthereisa-- if there'sapumping at 3 A That'sfair.
4 the original permitted rates and quantities, 4 Q Isthereany -- | don't want to -- | mean, is
5 adjustments can sometimes be made to avoid 5 that correct?
6 direct impairment. 6 A Absolutely correct becauseif the junior comes
7 A Absolutely. 7 in, we want to be able to protect their
8 Q Isthat what you're telling me? 8 investment, | mean, we want -- they're putting
9 A Absolutely. 9 money into thisthing, so we don't want them to

10 Q Andisthat case, isthat -- was there something 10 immediately be curtailed; but then the senior's

11 unusual about the geology? | think you were 11 thereand their property right isvaluable

12 talking about a case in Stevens County; is that 12 S0 ...

13 correct? 13 Q Okay. Soyou were here, | believe, when

14 A StevensCounty. 14 Mr. Dougherty testified about -- well, when he

15 Q There's something unusual about the geology in 15 was testifying, weren't you?

16 that situation that made that -- 16 A Thefirst half of it, yes.

17 A Absolutely. 17 Q Then the governor wanted to take a picture with

18 Q -- unusual wasthe situation? We don't need to 18 you, isthat what happened? Sorry.

19 do names but -- 19 Jami, can you put up Exhibit 1-1, please.

20 A Right. Wéll, thewell log showed 600 feet of 20 So | don't know if you can see this very

21 saturated thickness, and the wellswere a mile 21 well, but thisis Exhibit 1-1, Cities

22 apart, if | recall correctly, but there was 22 Exhibit 1-1, and it is, for the record, itisa

23 direct impact within 24 hours of thejunior 23 map of the -- it's an aerial photo with the

24 pumping to wherethe senior could not -- 24 outline of the R9 Ranch, the borders around it.

25 couldn't get their rate. Sowedid apump test, 25 Andit's hard for me to see, but | can see that
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1 it also shows the different proposed municipal 1 do you -- have you -- if | told you that there
2 wells? 2 was over 40,000 gallons per minute authorized
3 A Correct. 3 for al of the water rights on the ranch, would
4 Q Andit showsthe-- theirrigation wells and how 4 that surprise you?
5 they're consolidated into the municipal wells. 5 A No.
6 But you -- you can see these orange semicircles 6 Q Andifl told you that it's reduced to, like,
7 around -- are you aware of what those are? 7 14,000 gallons per minute, the max, would that
8 A Yes 8 surprise you?
9 Q Will you explain that, please. 9 A No.
10 A Sowhen working on the change application, the 10 Q Okay. And, infact, if they operate at 350,
11 City agreed to create a buffer around existing 11 it's even less?
12 irrigation wells, and | believe that buffer isa 12 A Correct.
13 half amile. And the City also agreed to 13 Q Okay. Youdon't haveacrysta bal, you can't
14 increase their well spacing, which makesit 14 see underground even though you're a geol ogist
15 better when you increase the well spacing to not 15 and know a lot about what's down there, but
16 havetheimpact. And then they've also agreed 16 based on the available evidence, do you see any
17 toreduce -- well, to operate therate of 17 significant potential for impairment of any of
18 350 gallons a minute, which makesit not asbig 18 the neighboring wells by virtue of approval of
19 a cone of depression basically. 19 this transfer application?
20 Q Okay. | might correct you there, that's the 20 A No, not -- not everything that'sin front of me
21 plan isto operate at 350 -- 21 right now, no, no impairment.
22 A Right. 22 Q Not with everything that'sin front of you?
23 Q -- but therates, they have the permission to 23 A Right.
24 operate at little higher rates? 24 Q Right, okay. Isthereany evidence that you're
25 A Absolutely, sure. 25 aware of of a potential -- of potential
Page 846 Page 848
1 Q Okay. So 1320 feetisaquarter mile, that's 1 impairment?
2 the -- that's the regulatory limit and that's a 2 A No.
3 limitin GMD5? 3 Q SotheK.A.R.5-4-1isaDWR regulation that
4 A Correct. 4 you're familiar with, | think, can you
5 Q Andthat'sthe statewide limit, isn't it? 5 describe -- tell us what that regulation says?
6 A | believe, yes. 6 A Yeah, soif someone filesan impair ment
7 Q Butthe-- but the Citiesagreed to -- to ahalf 7 complaint, we -- they have to show to usthat
8 mile and | think -- | don't know if you were 8 their well and their pumping plant isin good
9 here when Toby said the reason that he -- if you 9 shape, and then we start the process then --
10 recall? Yeah, he said we want to be good 10 Q Letmejust ask you about that. Soif I --if |
11 neighborsiswhat he said. 11 have got an old plant and it's not working very
12 A Right. 12 well and -- but -- and I'm upset because | can't
13 Q But it reducesthe chance of impairment? 13 get water, that isn't enough, | mean, | haveto
14 A It'sthefirst step in reducing the chance of 14 get -- my pumping plant, my well has to be deep
15 impairment, better well spacing. 15 enough, what do | haveto do?
16 Q Okay. Sowhenyou talk about increasing well 16 A Yeah, your well hasto be deep enough and it has
17 spacing, you're talking about -- are you talking 17 to bein working condition to -- to ensure you
18 about increasing well spacing on the ranch 18 can put water to beneficial use. Wedon't want
19 itself or increasing well spacing in some other 19 todo afutilecall and just automatically shut
20 way? 20 off ajunior if the senior cannot even oper ate.
21 A Takingthewellsfrom the edge of theranch and 21 Q Okay. Andso-- okay. Sovyou first haveto
22 moving them interior to theranch. 22 figure out, make sure that your water right
23 Q Okay. 23 is-- that your operation is -- your pumping
24 A Soit'sincreasing spacing from the neighbors. 24 plant is operational. I'm kind of dry but I've
25 Q Right. And -- and then reducing the -- | mean, 25 been -- there's water there.
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1 A Oh,I'mfine. Thank you. 1 example?
2 Q Okay. So step one, make sure my -- my well -- 2 A Yeah, wherethe senior well operatesbut it'son
3 my diversion works are in good shape? 3 itsown, | mean, it's pretty much out of water
4 A Correct. 4 and the other onesaround aren't even touching
5 Q What'snext? 5 it, their cones of depression aren't even
6 A Thenif it'sin good shape, then we conduct a 6 touching that particular one becausethey're --
7 hydrologic test. 7 theonel talked about with five or six touching
8 Q How doesthat work? 8 the senior, he started out with probably 10 or
9 A Weéll, John Munson in our staff isextremely good 9 15 wells and found out that they weren't
10 at this, and hewill go out and put rate loggers 10 touching but five or six were, if that makes
11 on the meters, transducersin any well that he 11 sense.
12 can find within the area. 12 Q Sure. So at that point, the senior well can ask
13 Q What'satransducer? 13 that the junior wells be cut off or ...
14 A Itiswhat measuresthe water table and actually 14 A They filewhat'scalled arequest to secure
15 then will record it then on alogger. 15 water.
16 Q Soit measuresthe water table, measures, what, 16 Q Okay.
17 the height of the water table? 17 A And once we havethat request to secure water,
18 A Wadll, the static water level, I'll call it, 18 it's-- the chief engineer does not have any
19 wherethewater isin the aquifer. 19 discretion at that point in the statute, he must
20 Q Okay. Thetop of the aquifer? 20 curtail thejunior to satisfy the senior.
21 A Top of theaquifer. Then once John gets 21 Q Sointhissituation, there's been some --
22 everything -- instruments on everything, then we 22 MR. TRASTER: Y our Honor, could we
23 let folks operate; they can operate normally, we 23 have about afive-minute break? If that's
24 try to do a 48-hour pump test. But then with 24 al right?
25 that information, John can tell when wellsare 25 PRESIDING OFFICER: Yeah. It's
Page 850 Page 852
1 coming on, going off. Hethen with that pump 1 4:00 o'clock now, let'sjust take a short
2 test information, he can determine what's called 2 recess until five after, then.
3 storativity, how much the aquifer stores, and 3 MR. TRASTER: Thank you very much.
4 I'm going to struggle spelling that. 4 (Thereupon, a recess was taken;
5 Q AndI struggled spelling it too, but | think | 5 whereupon, the following was had.)
6 can tell what it means -- 6 PRESIDING OFFICER: All right. So
7 A AndI'mreally going to struggle spelling 7 welll go ahead and go back on the record
8 transmissivity, that's how much the aquifer will 8 then.
9 give up. 9 MR. TRASTER: Thank you for your
10 Q The ability of water to move through the aquifer 10 indulgence here.
11 toawell? 11 BY MR. TRASTER:
12 A Exactly. Sowith that information, then John 12 Q Soweve been talking about direct impairment
13 can deter mine which well impactsthe senior, if 13 and separation distance and well-to-well
14 any, and what percentage it impacts. 'Cause 14 interference, and | think the statute -- just
15 we've got a casein Haskell County wherethere's 15 for the record, the regulation isK.A.R. 5-4-4.
16 multiple wells impacting a senior, and John 16 A For spacing.
17 could tell how much each one was impacting that 17 Q For spacing.
18 senior. Sowith that, then, we can tell if 18 A Correct.
19 thereisimpairment and wheretheimpairment is 19 Q Soearlier we -- you talked about the idea under
20 coming from. 20 711 -- K.S.A. 82a-711(c) and 82a-711a about the
21 Q So John has done thisin some locations, has he 21 ability -- that DWR has the authority to issue
22 found situations where there is no impairment? 22 new permits even though they will cause a
23 A Yes. 23 decline in the static water. Do you remember
24 Q What -- what are the circumstances that would 24 that testimony and you're familiar with those
25 be -- can you give us afor instance, an 25 statutes?
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1A Yes 1 have been plugged, but -- but during irrigation
2 Q Andwevetalked alittle bit about priority, 2 operations they were all contributing to the
3 and so what -- what happens when there's -- it's 3 decline?
4 just -- there's no well -- direct well-to-well 4 A That'scorrect.
5 interference or it can be managed, what happens 5 Q And oncethewells start back up -- I've just
6 when somebody runs out of water because the -- 6 been handed a note, 140 feet 'cause | said 145
7 we've emptied the aquifer, isthat -- does that 7 and | want to be correct on this, but evidently
8 happen? 8 it's 140 feet is the maximum saturated
9 A Yeah, Scott County, Lane County, Wichita County, | 9 thickness. So once -- if the transfer
10 they've dewater ed themselves without any impact 10 application is approved and Hays and Russell
11 to aneighboring water right. So basically 11 start withdrawing water from this aquifer, which
12 those statutes allow you to dewater the aquifer 12 if | understand you correctly, they have the
13 aslong asyou don't impact anybody. 13 right to do; isthat correct?
14 Q Andsointhisarea, | think you were here when 14 A That -- that'scorrect, oncethisisall
15 Mr. McCormick testified that the aquifer in this 15 approved.
16 areais -- ranges from 45 feet thick to, like, 16 Q Okay. Sothey'll be ableto -- they'll start
17 145 or 50 feet, were you there for that -- 17 pumping, and -- and has the impact on the
18 A That's-- 18 aquifer been assessed in any way?
19 Q And does that comport with your understanding of 19 A Not with the-- well, with the model.
20 the aquifer in this? 20 Q Themode?
21 A Yes. 21 A Yeah.
22 Q AndI would direct you to this poster here, 22 Q Themodel assessed the aquifer, right?
23 Exhibit 2666, and that's not intended to be an 23 A And | think Daniel Clement had done some pump
24 exact representation, you know, of the precise 24 testsand things, but | think that'sabout all |
25 qualities of the aquifer but to give an idea of 25 know about it.
Page 854 Page 856
1 what that aquifer looks like in general. And so 1 Q Wadll, but they -- GMD has amodel, correct?
2 Mr. McCormick testified that up by the river 2 A Absolutely.
3 there was about 45 feet of saturated thickness, 3 Q Andtell usabout that model.
4 and there's 145 -- 140, 145 on the east side of 4 A It'sareally good model from my under standing;
5 the ranch. Isthat your recollection of his 5 I'm not amodeler, but I'm very fortunate to get
6 testimony? 6 to work with some modelers. And | know that Sam
7 A Yes 7 Perkins, he'sgot a Ph.D., herunsthat model --
8 Q Sothiscone of depression and thewell in-- on 8 now, the seven-layer model that the GMD has, it
9 the east side where you've got a, you know, more 9 takes Sam's computer all weekend torun
10 saturated thickness, is the -- does that affect 10 scenarios. So he and Gaoshong from Kansas
11 the size or -- of the cone of depression at all? 11 Geological Survey haveworked to updatethe
12 A Yes, it -- the-- the better the aquifer, the 12 model, GMD has paid to updateit through 2022, |
13 smaller the cone of depression ismy 13 believe, they worked to updateit and get it to
14 under standing. 14 aone-layer model is my understanding. And then
15 Q Okay. And sothe-- if | understand your 15 they can run scenariosalot faster, and the
16 testimony and the statute, if we've got 145 feet 16 one-layer model doesthistype of work for us
17 of saturated thickness -- and there are alot of 17 very well.
18 wells out there, it's not just the ranch, 18 Q Soit'smy understanding that Mr. Larson, who is
19 correct? 19 the ex -- the expert for Water PACK in this
20 A That'scorrect. 20 case, also collapsed the seven-layer model into
21 Q Andall of them are contributing to the decline, 21 aone-layer model for that very purpose; is that
22 aren't they? 22 correct?
23 A That'scorrect. 23 A Okay, that could be, yes.
24 Q And right now, the ranch isn't contributing to 24 Q Soyou'renot aware that he did or didn't --
25 the decline 'cause the wells have been shut -- 25 A No, I'm aware of Steve Larson, sure.
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1 Q Sure. Everybody is. 1 clear for the record.
2 A Yeah. 2 MR. TRASTER: Yep, no, he's entitled
3 Q Sodoesthe-- doesthe model as modified by DWR 3 to object and he's entitled to foundation.
4 perform as well as the model that -- that -- the 4 BY MR.TRASTER:
5 GMD5 model, if you know? 5 Q Soyou heard me, my -- that argument here but |
6 MR. LEE: Your Honor, | think that's 6 want to go back through that. Who's
7 afoundation issue, frankly. Based on 7 Mr. Perkins?
8 Mr. Letourneau's conversation, he's not a 8 A Sam Perkinsisa staff member in Chris's--
9 hydrologist, and al he know is what he's 9 Chris Beightel's program, water management
10 gotten by proximity to Mr. Perkins. 10 services, and Sam isour modeler.
11 MR. TRASTER: | would suggest that 11 Q He'sour modeler that --
12 Mr. Letourneau has to make policy and 12 A TheDivision of Water Resources modeler.
13 management decisions on a daily basis and 13 Q Andhe--isheinan officenexttoyouoris
14 he consults with Mr. Perkins. | think he 14 he -- where does he -- where's his office?
15 will testify, would testify on a daily 15 A Now after COVID heworksremotely because he
16 basis that he works with these modelers, 16 worksin Lawrence, but he'salwaysjust a Teams
17 including the modelers at the Kansas 17 Meeting or a Zoom meeting away. But for years,
18 Geological Survey and that he is competent 18 yeah, hewasjust 20 feet away from me.
19 to testify about the -- how he uses the 19 Q Andwhat has hetold you about what he did to
20 model and what he's been told about whether 20 the GMD5 mode! --
21 or not heis capable -- or should be able 21 A Okay.
22 to rely on the modeling results that are 22 Q --tomodify it?
23 achieved by Mr. Perkins. 23 A He--hereduced it from a seven-layer model to
24 PRESIDING OFFICER: Okay. So | 24 aone-layer model.
25 think we have a couple things here. There 25 Q Okay. When we say a seven-layer model, | guess
Page 858 Page 860
1 was the first question that you asked 1 | -- I don't know exact -- | think | know what
2 Mr. Letourneau, and then we had Mr. Lee's 2 that means, but can you --
3 objection, and then you're basically -- it 3 A | think I know what it meanstoo, | think it
4 sounds like you're countering those 4 might be water quality and some other things,
5 foundation arguments by saying what you 5 you know. | don't know, that's a question for a
6 think Mr. Letourneau will testify here. 6 modeler.
7 MR. TRASTER: Wdll -- 7 Q Okay, very good, then | don't want you to step
8 PRESIDING OFFICER: Just so we have 8 past what you know.
9 the record clear -- 9 A Right.
10 MR. TRASTER: Yep. 10 Q Inthe course of your business and your
11 PRESIDING OFFICER: -- can you kind 11 operation as a program manager for the water
12 of go through -- 12 appropriation program at DWR, do you work with
13 MR. TRASTER: | can. 13 modeling and rely on modeling?
14 PRESIDING OFFICER: -- ask thoseto 14 A | rely on modeling, what -- what the model tells
15 Mr. Letourneau and then go back to your 15 our modelers.
16 guestion? And then if Mr. Lee has that 16 Q For decisions about what?
17 objection, raise that objection then, and 17 A Decisionslike water administration, new
18 welll seeif that clarifies everything 18 applications, change applications, impair ment.
19 then. 19 Q Okay. Sowhen -- when John Munson goes out and
20 MR. TRASTER: Sure. We haven't had 20 gathers al this data, does that go into the
21 lots of objections here so | was kind of 21 model or not?
22 jumping around and | apologize. 22 A Itdoesin that site specific area, that'll go
23 PRESIDING OFFICER: | understand. 23 in there. Sometimesif John can't get it, he'll
24 Since there's the objection there, | just 24 pull those things that he needs out of the
25 want to make sure that we have everything 25 model, likethe storativity and the
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1 transmissivity, he'll get that from the model 1 understand from other circumstances that GMD5
2 and do the best he can; but most of thetime, we 2 has this model that was prepared by Balleau
3 try to get that from pump tests. 3 Groundwater, Inc. Isthat --
4 Q From on-sitetesting? 4 A Balleau Groundwater & Associates.
5 A On-sitetesting, yes. 5 Q Okay. And that -- that GMD5 model is the model
6 Q Sointhecourse of your business and your work 6 that was provided to Burns & McDonnell for
7 on water rightsin Kansas, do you need that 7 purposes of the change applications --
8 water -- that model that Sam uses, Dr. Perkins 8 A That's--
9 usesto be -- to be, | don't want to say 9 Q --isthat correct?
10 accurate because it is not precise -- models 10 A That'smy understanding, yes.
11 aren't perfect, are they? 11 Q And Mr. Perkinsran that model aswell?
12 A No. 12 A Yes.
13 Q But -- but to be useful and representative of 13 Q Butyou don't know whether it was the one layer
14 the aquifer where you're examining? 14 or the seven layer but he ran the model ?
15 A Yes, and what'simportant isthe model iswhat 15 A | know heran the one-layer model.
16 we all agreed to; we agreed to use that model 16 Q Okay. And wereyou here when Mr. McCormick said
17 for the analysis on these applications. 17 that Mr. Perkinsis an excellent modeler?
18 Q Okay. You'retalking about the app -- the 18 A Yes.
19 change applications for Hays and Russell? 19 Q Okay. And would you agree with him?
20 A Correct. 20 A Yes. And | would agreethat Mr. McCormick is
21 Q Okay. Doyou -- if you know, was the -- did 21 also.
22 Burns & Mac use the seven-layer model or the 22 Q Okay. So -- and there was some discussion about
23 one-layer model, if you know? 23 meetings between the chief engineer at the time,
24 A | don't know. 24 Mr. Barfield, and Mr. -- Dr. Perkins and Burns &
25 Q Okay, that'sfine. Soin the course of your 25 McDonnell and others to discuss the scenarios
Page 862 Page 864
1 discussion or your -- well, in the course of 1 and various issues that were -- that were
2 your discussions with Mr. -- with Dr. Perkins, 2 actually -- that the model was used for by
3 do you know whether or not, has he told you 3 Burns & McDonnell. Do you remember that
4 whether or not the model that he collapsed from 4 testimony?
5 seven to one layer is comparable, produces 5 A Yes
6 comparable results? 6 Q Wereyou at any of those meetings?
7 A Yeah, heranit, heran the model to make sure 7 A Someof them, yes.
8 that he got the sameresultsasMr. McCormick, 8 Q Doyou, asaregulator, more generally meet with
9 ismy under standing. 9 consultants to discuss these kinds of things,
10 Q Okay. My questions are alittle more general. 10 what to model, how to model it, what -- or maybe
11 A Okay. 11 it's not even modeling, other technical issues?
12 Q Intermsof Mr. Perkins running of the model for 12 A Yes, wehavea culturethat we meet with
13 you for just kind of generally in GMD5 for 13 consultants, we meet with water users, we meet
14 making management, water management decisionsin |14 with everybody.
15 GMD5? 15 Q And are those meetings helpful ?
16 A Yes, the GMD5 model isavery good model ismy 16 A Absolutely.
17 under standing. 17 Q How?
18 Q Okay. 18 A Weéll, wewant to meet with any individual to
19 A Sam -- Sam runsit and he providesus 19 make sur e that we can guide them on theright
20 information from it. 20 path on what to give us, whether it'san
21 Q Okay. Soit'smy understanding, then, that -- 21 individual -- actually, if it'san individual,
22 let's back up and let's talk specifically about 22 we have to help them because our applications
23 the change applications for the R9 Ranch for 23 can be complicated, we want to make sure that
24 Hays and Russell. It's my understanding based 24 they're correct comingin, that way we're not
25 on what you've testified today and what | 25 immediately sending them back to them. We know
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1 what to expect from the applicant, they know 1 And so my question to you, sir, isif the
2 what to expect from us. 2 City of Hays were to divert -- the City of Hays
3 They ask usif their project meetsthe 3 and Russell -- Cities of Hays and Russell were
4 statutes and therules, alot of peopletalk to 4 to divert 4800 acre-feet per year for 51 years
5 us about the consumptive use. We probably bring 5 from the R9 Ranch, in the area where we got
6 in over 1,000 calculations from multiyear flex 6 140 feet of saturated thickness, would -- would
7 accounts at the end of 2022; | mean, peopleare 7 an additional 2.6 feet of decline -- or would --
8 coming into our field office asking -- coming 8 I'm not sureit's additional but it may be, but
9 into our field offices asking what my 9 would 2.6 feet of decline over what the model --
10 calculation will be on a multiyear flex account 10 the model that Mr. McCormick ran be significant?
11 because they've over pumped so -- 11 A No, they wouldn't even noticeit.
12 Q Sothey want a calculation of the quantity that 12 Q Who wouldn't even noticeit?
13 they'll be able to pump if they enroll ina 13 A Thesurround -- any of the people pumping around
14 multiyear flex account, they'll want to know how 14 therewouldn't even know a decline of 2 feet,
15 much they have in the next four years? 15 2.8 feet.
16 A That'scorrect. 16 Q Sothere--sodidl say 2 --
17 Q Okay. 17 A 28
18 A But we-- we're constant outreach, we're 18 Q | really want to ask for about 2.8 feet?
19 constant meeting with people, | mean, not 19 A Okay, 2.8 feet, | don't -- personally, | don't
20 just -- we meet with Dodge City, we met about 20 think anybody would notice that.
21 Arkansas City, | mean, so, yeah, we -- City of 21 Q Inthe areawherethere's 140 feet of saturated
22 Wichita, we probably met with those folksmore 22 thickness?
23 than Haysregarding the aquifer storage and 23 A That'scorrect.
24 recovery. So, again, we meet with people all 24 Q Why?
25 thetime. 25 A It'sjust not -- it'slessthan 1 percent of the
Page 866 Page 868
1 Q Soduring the course of the discussion about -- 1 total saturated thickness. | don't have my
2 and the application, the consideration of the 2 calculator here, but | think it'slessthan
3 change applications, you met with -- DWR 3 1 percent.
4 personnel, you and others met with Mr. McCormick 4 Q Okay. And so you've heard the discussion -- |
5 and others to discuss how the model was going to 5 mean, you've talked to the folks that have
6 be used? 6 irrigation wellsin the vicinity, have you not?
7 A Yes 7 A Yes
8 Q Andyou met with the Cities and the lawyers and 8 Q Andyou know they're concerned about impairment?
9 Burns & McDonnell -- 9 A Absolutely.
10 A Yes. 10 Q Istheir concernjustified?
11 Q -- and others during the course of that as well? 11 A Wehavenot had an impairment complaint from
12 A That'scorrect. 12 anybody, and | don't think based on even the
13 Q Okay. Paul McCormick testified, as| said 13 work that Mr. Larson did, 2.8 feet isnot
14 earlier, that there's 45 to 140 feet of 14 significant in 140 feet. It's-- it'snot even
15 saturated thickness, and we've learned that 15 significant in 45 feet.
16 Mr. Larson has suggested that the model that -- 16 Q Soif you -- let's say they -- |et's say, how
17 that Mr. McCormick ran understated the -- the 17 about after 100 -- double, if they runit for
18 decline that islikely to occur on -- at and 18 102 years, do you think that it's going to be
19 outside of theranch. And | think that it's 19 significant at that point?
20 fair to say that the most -- the most decline 20 A No, | don't. Personally, | do not.
21 approached 2.8 feet, in other words there's -- 21 Q Andisthisbased onwhat? | mean, that's your
22 heis saying that the -- that the model -- that 22 job to be --
23 there would be 2.8 feet more decline in the way 23 A Right.
24 he ran the model than in the way Mr. McCormick 24 Q --to make these decisions, right?
25 ran the model. 25 A That'scorrect.

Court Reporting Service, Inc. 316-267-1201

(29) Pages 865 - 868



Formal Hearing - Vol. 4

Hays, Kansas & Russdll, KSv

July 24, 2023 Edwards County, Kansas & Kansas Water Transfer Act
Page 869 Page 871
1 Q Inconsultation with staff and the chief 1 A Yes
2 engineer and others? 2 Q Okay. Soyou'vetedtified that you don't think
3 A Right. Andthen | just haveto add, if there's 3 that, based on the analysis that was done, you
4 impact, say after 50 years, we still havethe 4 don't think there's going to be direct
5 authority to do the pump test and determine 5 impairment between -- by approval of these
6 wherethat impact is coming from, and if there 6 wells, approval of thistransfer application is
7 isimpact, we would curtail water rights. 7 not likely to result in direct impairment; is
8 Q Sohaveyou -- assuming that there isawell 8 that correct?
9 with a senior right that isimpaired, that does 9 That'scorrect.
10 have some impact and it'sin the -- it's near 10 And -- and that -- and that steps have been
11 the ranch, isit aforegone conclusion that it's 11 taken to try to make sure that doesn't happen by
12 the ranch, the wells on the ranch that are 12 increasing separation distances?
13 causing it? 13 That'scorrect.
14 A No, not until we do a pump test, we don't know. 14 And | think it's also your testimony, and
15 Q Okay. Soif someonewereto makea-- an 15 correct meif I'm wrong, that you don't think
16 impairment complaint and you did a pump test, 16 there's -- approval is going to cause regional
17 what -- | mean, which wells would be shut off? 17 impairment?
18 A The--if therewasimpact by direct diversion, 18 That's correct.
19 the wells that wer e causing the problem by 19 Okay. So I'm going to skip back to some of your
20 direct diversion would be curtailed. 20 duties. Areyou -- isyour -- you or your --
21 Q If therewasawell that was impacted directly 21 the people who report to you responsible for
22 but it -- but it was being impacted by a senior 22 implementing administration of minimum desirable
23 well, would it -- would the senior well be cut 23 streamflow requirements?
24 off? 24 It'sa combination of water management services
25 A No. 25 and then the water appropriation program. We've
Page 870 Page 872
1 Q Soitwould be cut off in order -- in order of 1 got a staff member in water management services,
2 priority? 2 Lizzie Hickman, that checks the stream gages
3 A Correct. 3 every day. And then she makesthe determination
4 Q Until the-- until the most senior right that 4 when a stream qualifiesfor a minimum desirable
5 was actually impacted could produce its 5 streamflow administration.
6 authorized quantity, fair? 6 Just -- just high level, what is minimum
7 A That'scorrect. 7 desirable streamflow?
8 Q Okay. Andwhen -- when the -- do you know when 8 It isa statutethat camein in 1984 that
9 the change -- the Cities of Hays and Russell 9 established flows at main gageson alarge
10 filed their change applications roughly? 10 number of our streamsand rivers. And we've
11 A Oh, seven yearsago, seven, eight years ago. 11 got United States Geological streamflow gages,
12 Q So--and!'ll just tell you it wasin June of 12 and that statute, then, establishesa flow in
13 2015. 13 cubic feet per second per month. And | look at
14 A Okay. 14 it asawater right with a April of 1984
15 Q And the Master Order was issued in March of 15 priority.
16 2019. And during that time, what, DWR was 16 So it's like another water right in the
17 involved in -- in detailed analysis of al those 17 statewide water right, if you will, that -- and
18 rights; isthat correct? 18 theidea, if | understand it, isto make sure
19 A Correct. 19 that there's surface flow in these streams?
20 Q AndI think Mr. Barfield said these were the 20 That'sKansas version of an in-stream flow
21 most complex change applications he's ever had 21 right.
22 to deal with, isthat -- do you recall him 22 Okay. Well, I grew up in Ulysses and used to go
23 saying that? 23 camping on the Cimarron River and it wasn't
24 A | don't recall that but -- 24 flowing in the '70s when | was a Boy Scout and
25 Q They were complex? 25 itisn't flowing now asfar as| know. Isthere
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1 aminimum desirable streamflow on the Cimarron? 1 correct?
2 A Let melook. Wedidn't administrateit if we 2 A That'scorrect.
3 did. | don't seeone, | don't see one on the 3 Q SoGMD5 hasamanagement program, have you
4 Cimarron. 4 reviewed it, are you familiar with it?
5 Q ThereisoneontheArk River, isn't there? 5 A I'mfamiliar with it.
6 A Yes the Ark River hasthreelocations, Kingdey, 6 Q Didyou helpreview it to determine whether or
7 Great Bend, and Hutchinson. 7 not Mr. Barfield would put his signature on
8 Q Sothere'sno minimum desirable streamflow from 8 there?
9 the Colorado line through Lakin, Garden City, 9 A Idid, | looked at it to make sureit wasin
10 Dodge City, all the way to Kinsley, there's 10 compliance with the statutes.
11 no -- no minimum desirable streamflow -- 11 Q Andisit?
12 A Correct. 12 A Yes.
13 Q --requirement? Thereisone at Kinsley, what 13 Q Isthere anything in that management program
14 isit generally? 14 that is going to -- that would curtail or give
15 A Probably about 3 CFSon average. 15 you pause to concern -- pause for concern about
16 Q Okay. Isthereflow inthe Ark at Kindey at 16 approval of the -- of the transfer application?
17 3 CFon aregular basis? 17 A No.
18 A No. 18 Q So during the course of the discussions with --
19 Q It'sdry,isntit? 19 among Hays, Russell, GMD, Burns & McDonnell and
20 A It'sdry. 20 others, was there any requirement that, or any
21 Q IfItold -- I'm going to represent to you that 21 thought about waiver of any particular rules?
22 the most junior right on the ranch isfile 22 A Wadl, it wasdiscussed, and actually that was a
23 number 30,084 with a priority date of July 1, 23 very key part of this process was Hays was
24 1977. All of the other water rights on the 24 adamant, they said, we do not want to bein the
25 ranch are senior to that; they range from a 25 position to wher e anybody hasto waivearule.
Page 874 Page 876
1 priority datein, I'm going to say January of 1 Q Mr. Letourneau, you know that the City of
2 74 t0 -- to '77. Areany of those water rights 2 Russell owns a portion of this ranch?
3 subject to curtailment because of minimum 3 A Correct.
4 desirable streamflow requirements? 4 Q Andyou know that they were an applicant here?
5 A No. 5 A Correct.
6 Q Because? 6 Q Andisitfair to say that when you're talking
7 A They'resenior tothat April of 1984 date. 7 about what Hays wants that it was kind of both
8 Q Doesthe-- doesyour program interact -- tell 8 of them?
9 us alittle bit about the relationship between 9 A It'sboth of them.
10 the Division of Water Resources and the GMDsin 10 Q Youdon't--you'renot trying to get rid of
11 general. You've already said they have 11 these guys or anything?
12 regulations and they review and make 12 A No, not at all.
13 recommendations, do they have a management 13 Q Okay. | just want to beclear that it's Hays
14 program? 14 and Russell that are the applicants?
15 A They do, each groundwater management district by |15 A Right.
16 statuteisrequired to have a management -- a 16 Q And you've been talking about Hays, and that's
17 management plan, | believe. 17 fine, but -- were you here for the opening
18 Q Let'sputup-- 18 arguments that --
19 A It'samanagement program. 19 A Yeah.
20 Q -- Exhibit 1-67B. And we're not going to look 20 Q And didyou hear the discussion about the
21 at any details of it, but isthis-- isthis 21 Anti-Speculation Doctrine?
22 GMD5's management program? 22 A Yes
23 A Yes. 23 Q What does the Anti-Speculation Doctrine mean to
24 Q Andit'sbeen approved by Mr. Barfield, and | 24 you?
25 think the date is January 2nd, 2015; isthat 25 A It'ssome-- well, just in my lanethat | drive
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1 in, somebody cannot tie up new water rights, new 1 water right of -- somecitiesbuy an irrigation
2 water that should be available to somebody else. 2 water right, lease it back to theirrigator, let
3 Q Soif | wanted to obtain awater right because | 3 them keep irrigating, and then convert it when
4 thought maybe | could sell it to somebody in the 4 they need it. Some of them just hang on to
5 future but that | didn't really need it, can | 5 them.
6 do that? 6 Q Andthat'sokay?
7 A Yes, what -- here'show it worksfor us. 7 A That'sokay.
8 Q Okay. 8 Q Because?
9 A | mean, | know of a couple casessincel've been 9 A It'sa--it'safull-blown property right.
10 the program manager and both partieswanted to 10 Q Butwhen you're talking about unappropriated
11 sell new water, one -- they wanted to sdll it to 11 water, that's not acceptable?
12 Salina, another one wanted to sell it to 12 A It'snot acceptable because that water needsto
13 McPherson. They were abletojustify approval, 13 become available for somebody to try to perfect
14 but then our first date of a permit istimeto 14 and develop a water right on.
15 complete. 15 Q And that'sthe basisfor this Anti-Speculation
16 Q Okay. Sowhen| get apermit, it'll tell me -- 16 Doctrine, isn't it, that you -- you don't want
17 it'll tell meI've got to complete my diversion 17 to take water out of circulation, so to speak,
18 works within a certain period of time? 18 if -- if somebody can make a beneficial use of
19 A That'scorrect. 19 it?
20 Q Andthen| havealonger timeto perfectit. Is 20 A And it even goes back to the perfections. So
21 that fair? 21 say somebody gets approved for 100 but they only
22 A That'svery fair. 22 perfect 10, that 90 then becomes available for
23 Q Okay. Sothetimeto complete? 23 somebody elseto appropriate and get a
24 A Thetimeto complete soin both cases, very 24 beneficial use out of.
25 similar, they got an approval but they couldn't 25 Q Aslong asthey'renot in aclosed area?
Page 878 Page 880
1 complete because they ultimately could not get a 1 A Aslongasthey'renot in aclosed area, that's
2 contract with the cities, and so we dismissed 2 correct.
3 both of those for failureto complete. 3 Q Of courseg, if they'rein aclosed areathey're
4 Q Okay. Soit's-- now thisis-- you just 4 not going to get that permit anyway but --
5 limited that to new water rights, right, why -- 5 A Right. Correct.
6 why isthat? 6 Q Do you know Burke Griggs?
7 A Becauseit'snew water that's not perfected, 7 A Absolutely, yes.
8 it'snot awater right at that point. 8 Q Andhe'sa-- heknows alittle bit about water
9 Q Andsothat -- | mean -- well, can | speculate 9 and water law?
10 with existing water rights? 10 A Yeah, hewas-- hewasan attorney for the
11 A No, because existing water right already hasa 11 agency when -- during the Nebraska-K ansas
12 use, | mean, it'sa-- it'sa property right 12 Republican River dispute, and then Burke, he's
13 that's got all -- got the attributes of the 13 stayed engaged, he's at the water conferences,
14 water right and it's an asset. 14 Burketeaches --
15 Q Soif I went out and bought an irrigation right 15 Q Heteacheswater law at Washburn, doesn't he?
16 someplacein aclosed area, | could useit or 16 A Yes.
17 not use it and hold onto it and maybe someday 17 Q When| said he knows alittle bit, | was trying
18 somebody come along and buy it and that would be 18 to be facetious, but, | mean, he's-- he'san
19 okay? 19 expert on water law, right?
20 A Yes, it'sin aclosed area, the State cannot -- 20 A Yes, absolutely.
21 the law was changed to wherethere'sno 21 Q Andwhen he saysthat -- that the
22 forfeiture through abandonment anymore. Wealso |22 Anti-Speculation Doctrine is codified in the
23 have a water rights conservation program that a 23 Kansas Water Appropriation Act, isthat -- |
24 person can enroll awater right into to protect 24 mean, is your understanding of the
25 it. But, yeah, you're correct, you can buy a 25 Anti-Speculation Doctring, is that covered by
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1 regulationsin the statute and DWR regulations? 1 they're asking for meets their reasonable needs,
2 A Well, at my level, we just implement it using 2 correct?
3 thetimeto complete, so, yes, | would think so. 3 A Correct.
4 Q Okay. Some of the -- some of the concepts about 4 Q Andthereare--if you are changing it to some
5 reasonable need and -- and not -- not wasting 5 other use, there are regulations that deal with
6 water also play into the change applications, 6 reasonable needs for irrigation and stock
7 don't they? 7 watering and other uses, right?
8 A That'scorrect. 8 A Correct.
9 Q Sowhat -- how doesthat work, | mean, you 9 Q Thatsay--
10 can't -- what are the restrictions on change 10 A Givesyou anumber.
11 applications? 11 Q Huh?
12 A Wadll, the statute -- therestrictionsare three 12 A It givesyou a number.
13 things you can change, you can change point of 13 Q Givesyouanumber. But thereisn't any
14 diversion, place of use, and use made of water, 14 specific regulation about how much is reasonably
15 point of diversion, place of use, and use made 15 needed by cities, isthere?
16 of water. Then it saysthe applicant must 16 A That'scorrect.
17 demonstrate that it'sin the samelocal source 17 Q Andthat -- isthat because every city isa
18 of supply and it cannot impair existing water 18 little different?
19 rights. 19 A Yes.
20 Q Okay. You'refamiliar with also -- that's the 20 Q Now, in-- we've heard -- you've been here for
21 statute and there's aregulation, K.A.R. 5-5-9, 21 some of the discussion about the 2 percent
22 you're familiar with that regulation as well? 22 reasonable-need allocation in the Master Order
23 A That'scorrect. 23 and you've heard some of that discussion?
24 Q Andit-- wedon't need to get into this, but 24 A Yes.
25 thefirst thing that happensisyou -- you've 25 Q And the assertion seemsto be that 2 percent is
Page 882 Page 884
1 got to reduce it to the consumptive use, right? 1 out of ling, it'sway too high, isthat kind of
2 A That'scorrect, once-- 5-33, another rule, 2 what you interpret it as?
3 indicates you cannot increase the consumptive 3 A Yes
4 use once thewater rights are perfected. 4 Q 1s2 percent unreasonable?
5 Q Okay. And -- go ahead. 5 A 1to2percentisvery common with the
6 A And then, though, when we change a water right, 6 applicationsthat wereceive for municipal --
7 we don't want to change morethan what has been 7 justification for the potential for population
8 consumed from the sour ce because that could 8 growth. And then also wereceive other things,
9 createimpair ment. 9 likethe City of Russell, they talked about the
10 Q Okay. You'retaking more out of the source than 10 potential for industry that's part of the City's
11 was authorized, in essence? 11 distribution system, a potential for growth
12 A (Witnessnods head affirmatively.) 12 there. So, yeah, | mean, there'sa host of
13 Q So-- but 5-9 -- back up, 5-5-8 or 5-5-8(a) and 13 thingsthat can bereasonablefor a city, it
14 I think (c) talk about this consumptive use 14 might be picking up a golf course or industry,
15 issue and place limits on it, correct? 15 the potential for more houses when theindustry
16 A Correct. 16 comesin, it'sall part of the justification for
17 Q 5-5-9limitsthe change to consumptive use, but 17 an application.
18 it also saysthat -- that you can't change a 18 Q Soif --if I'm acity manager and | think, you
19 water right past the reasonabl e needs of the 19 know, we ought to build a-- we ought to have a
20 appropriator, right? 20 designated area as an industrial area and if
21 A Correct. 21 we're going to promote and recruit people we
22 Q Sowhen you change -- when an applicant comesin 22 better have water, soif | -- al | gottodois
23 and asks you to approve a change of an 23 just tell you that, oh, I'm going to put in an
24 irrigation right to in this case municipal, 24 industrial park and you'll just give us the --
25 you've got to look and seeif the quantity that 25 give that manager the water, is that the way
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1 that works? 1 certified.
2 A Weéll, well provide that water with -- with some 2 Q Sodidl ask you that -- you don't have any
3 time, there'satimebasison that. | mean, 3 written guidelines about -- about 2 percent or
4 likethe City of Pratt, for example, | mean, 4 how much to allocate to a city?
5 they've got some per mitsthat they'retrying to 5 A That'scorrect.
6 perfect because they thought that they were 6 Q And 2 percent iscommon, do you think 2 percent
7 going to have a bigindustrial park, and it 7 is unreasonable in the case of Hays and Russell?
8 quite hasn't panned out that way for them. 8 A No. Wewouldn't think it would be unreasonable
9 Q Okay. 9 if anybody -- we wouldn't think that was
10 A So.. 10 unreasonable of anybody that brought us an
11 Q So-- 11 application.
12 A WEevegiven them an extension in timeto 12 Q Doesn't mean they're going to useit all, does
13 perfect, you know, because they'rein a closed 13 it?
14 area sowetried to work with Pratt, just asan 14 A No.
15 example. 15 Q Isone of the contingencies or -- that cities
16 Q Okay. Sointhat regard maybeit'slike the 16 plan for isdrought? Isthat afair thing to be
17 speculation, the way to apply the speculation 17 concerned about?
18 doctrineistimeto perfect, isthat fair, or 18 A That'svery fair. And City of Wichita most
19 not? 19 recently, they went to a 1 percent drought
20 A It'sfair, yes. 20 planning.
21 Q Okay. Soifit'sclear blue sky, are you going 21 Q Sowhat'sthat mean? | mean, what's the
22 to approve water for that? 22 difference, what's the other -- from 1 percent
23 A No, no, there'sgot to be some justification for 23 to what?
24 it. 24 A Weéll, they -- | know there's some standards for
25 Q Do you have any written guidelines that tell you 25 planning for reservoir purposes, I'm kind of
Page 886 Page 888
1 what the percentages are? 1 getting out of my lane here, for 2 percent
2 A No. 2 drought. But the City of Wichita felt it
3 Q Andsoit'scase-by-case analysis? 3 important enough to plan for a 1 percent
4 A Caseby case. 4 drought, which isworsethan a 2 percent.
5 Q Let'ssay thatit's-- okay. So back up here, 5 Q Soit'sa--al percent chancethat onetimein
6 back to Pratt just aminute. They have -- they 6 100 years you're going to have that particular
7 applied for new water rightsin a closed area? 7 severity of adrought, and that's what they're
8 A Yes, and keep in mind cities have a 40-year 8 planning for?
9 perfection period. 9 A Correct.
10 Q Okay. 10 Q You'reawareof -- | mean, you were here for
11 A Yeah. 11 Ms. Dickman's testimony and you heard from the
12 Q Sothat -- these are older water rights that -- 12 testimony of part of Mr. Dougherty's and part of
13 A Absolutely. 13 Mr. Quinday's, right, or al of Mr. Quinday's
14 Q --that predate but they've kept them alive? 14 maybe?
15 A Yes 15 A Yeah.
16 Q Andthey'restill subject to -- they haven't 16 Q Andyou've heard them -- and were you here for
17 been able to perfect the entire, | don't know, 17 Mr. Crispin'stestimony as well?
18 maybe any of it, but they haven't been able to 18 A | was, yes.
19 perfect the entire quantity? 19 Q And soyou've heard quite alot about the
20 A That'scorrect. 20 conservation efforts that both Cities have
21 Q Okay. That'sdifferent than the water rights on 21 undertaken, and you were aware of those before
22 the ranch that are already perfected and 22 today, weren't you?
23 certified? 23 A Yes, very much so.
24 A That isvery different, | mean, the City bought 24 Q When you say very much so, why -- why were you
25 full-blown water rights, perfected and 25 aware?
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1 A They're--they'reboth looked up to, I'll say, 1 first, won't they?
2 as examplesfor conservation in cities. 2 A Wadll, sowhat -- part A of theannual water use
3 Q Okay. And -- and so they have conserved for 3 report isreport by water right. Part B of the
4 reasons, they're -- they're short of water, 4 annual water usereport isbasically a matrix of
5 fair? 5 thedistribution system, and it's raw water
6 A Fair. 6 diverted, then water purchased wholesale, water
7 Q Isthere-- sothefact that they're asking for 7 sold wholesale, but then you'reright, any
8 water, a new source that covers their existing 8 customer over 2,000 gallons, then, isin a
9 sources plus, is that a problem, the fact that 9 column. Soit'snot associated with --
10 they've already got some water, isthat -- does 10 Q What they'relooking for is how much each
11 that affect DWR's thinking about whether or not 11 person, each resident in the state uses water to
12 it's appropriate to approve the change 12 come up with gallons per person per day?
13 applicationsin the first case? 13 A Oh, correct.
14 A No, it --it'sfully appropriate. | mean, like, 14 Q And thesereports, let'sjust scroll down a
15 | keep going back to they bought an irrigation 15 little bit, I'm not sure, to get to the tables.
16 water right. When folks cometo us, Department 16 Just page down, | think. Keep going.
17 of Commerce, other people coming in from out of 17 And that -- so it looks back five years,
18 state wanting to bring an industry or afeedlot, 18 doesn't it?
19 or whatever, to us, dairy, first thing wetell 19 A Yes.
20 folks, buy -- if you'rein this part of the 20 Q Soit'sgoing to take -- look back and say, this
21 state, to get water you're going to have to buy 21 is2017, so those are -- the prior four years
22 an irrigation water right. 22 are going to be included and then they're going
23 Q Okay. And thefact that they aready have some 23 to give you an average, right?
24 water rights, isthat a problem? 24 A Correct.
25 A No. 25 Q Jami, will you scroll downto, | think it'sa
Page 890 Page 892
1 Q Andthefact that they're -- that they're 1 PDF page 55, but it's Exhibit 899 at Bates
2 duplicates, | mean, | guess, or redundant, is 2 number 23623, Bates number 26 -- 23623.
3 that a problem? 3 What's this -- thisis a map of Kansas?
4 A That'sactually just smart businessif you'rea 4 A Correct.
5 city to have aredundant supply because of water 5 Q Tell usabout this map.
6 quality, awell can go down, there'sa 6 A SoDr. Eklund, Darrel EKlund --
7 multiple -- multiple reasons why you should have 7 Q Who'she?
8 flexibility and a redundant supply if you'rea 8 A Heworked for the Kansas Water Office.
9 municipality or afeedlot or any water user. 9 Q Okay.
10 Q Jami, would you put up Exhibit 899, please. 10 A Hehad aPh.D. in statistics, so he loved our
11 Mr. Letourneau, are you familiar with this 11 annual water use statement. And wehad a
12 document? 12 cooper ative agreement with the Kansas Water
13 A Yeah, very much so. 13 Office because they needed thisfor their
14 Q Whatisit? 14 planning purposes and then the United States
15 A Itisapublication of all municipalitiesthat 15 Geological Survey becausethey do afive-year
16 filed an annual water usereport with the 16 water usereport. And because of our statute
17 Division of Water Resour ces. 17 and thelevel of detail that we had, Kansas by
18 Q Andit's-- just publishesthat information or 18 far had the most comprehensive water use
19 does -- there's some analysis that goesinto it, 19 dataset. And this-- we stopped publishing this
20 right? 20 when our contract with the USGSran out; Joan
21 A Yes. | mean, they --it's-- they'll run a, 21 Kenny, shewasthe main person that did this,
22 what's called gallons per capita per day, but 22 well, sheretired. And then our team said, we
23 then also on that report is unaccounted for 23 can do that for that kind of money. We've never
24 water. 24 doneit since, which | feel bad about.
25 Q Right. Sothey'll take out the industrial water 25 So Darrd, the statistician, he started
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1 looking at water use data, gallons per person 1 their conservation effortsto say, you can't
2 per day for different size municipalitiesin 2 have this water because -- because your
3 each one of thoseregions, and he was able to 3 conservation has been so effective and just keep
4 line up the data with basically therainfall 4 living the way you're living?
5 datain the state. Thosetwo -- whoops, those 5 A No.
6 two datasetsline up, therainfall linesand the 6 MR. LEE: Your Honor --
7 gallons per person per day for each size city. 7 A Not onlyisit not fair but the statute --
8 Q Soonthewest, they get lessrain, weve 8 MR. TRASTER: Hold on.
9 aready been through that, alot morerainin 9 PRESIDING OFFICER: Just one second.
10 the east, and so what's that got to do with 10 MR. LEE: That's speculation, Y our
11 gallons per person per day? 11 Honor, | think you recognize, and whether
12 A Wadll, you're going to have higher gallons per 12 thisisfair or not isnot an issuein this
13 person per day asyou go west because you have 13 proceeding, it has no relevance to whether
14 lessrainfall. And Darrel, wewerejust trying 14 it'sfair or whether it's not fair, it's
15 to compare water usersto their peers, same part 15 what the law is, and so to ask that
16 of the state and same size city. 16 guestion of somebody who isnot in a
17 Q Okay. For instance, thislight yellow in the, 17 position to answer itand is-- is-- |
18 sort of in the middle part of the state has -- 18 can't imagine what the qualifications would
19 that includes Russell County, is -- has severa 19 beto say isthisfair?
20 big -- several cities, Hutchinson and, | don't 20 MR. TRASTER: Your Honor, | think
21 know, maybe Salina. Nope. No. Soit has 21 that that's -- that objectionis -- well, |
22 Russell and Barton County so Great Bend, it has 22 don't want to characterizeit, | think
23 Hutchinson, Kingman, but it has some smaller 23 that's what -- the questions that he's been
24 communities too, alot smaller communities. So 24 asking all along have been focused on, but
25 isthat region broken into different sizes? 25 I'll withdraw the question.
Page 894 Page 896
1 A | believe--1'd haveto seethetablesbut it 1 PRESIDING OFFICER: Okay.
2 should be. 2 BY MR.TRASTER:
3 Q Ifltoldyou that thisisthe six medium, ML, 3 Q When DWR goes about permitting a new water
4 medium-large and then there's six S, would that 4 appropriation right if the areaiis still -- if
5 refresh -- 5 they're till available or for determining
6 A Yes 6 reasonable need in a-- for acity, does it
7 Q --vyour recollection? 7 punish or reduce the quantity that is available
8 A Yes 8 to those cities based on their conservation
9 Q Sofrom --for region 6, the light yellow to the 9 effortsif they are much lower than the regional
10 east, there's a breakdown of -- based on size, 10 average?
11 but in region 5 where Haysiis, there -- there 11 A No, and wecan't, there'sa statute K.S.A.
12 isn't. Isthat fair? 12 82a-744 --
13 A That'sfair, there'sprobably not enough cities 13 Q 82a744, go ahead.
14 in that region to break them down. 14 A --that -- that saysthat we've got to give due
15 Q SoHaysiskind of -- skewsthe statistics a 15 consideration for past conservation.
16 little bit, | guess, but that's -- why isit -- 16 Q Sowhat'sthat mean to you?
17 why isit, then, Hays and Russell have very low 17 A It meansthat if some -- we've got to give
18 gallons per person per day and some of these 18 consideration if somebody has conserved.
19 cities have much larger so the average in those 19 Q Sowhen Hays and Russell were considering or
20 cities -- in those two regions are higher than 20 asking for changesin the -- in the type of use
21 the gallons per person per day that Hays and 21 for the water rights on the R9 Ranch and DWR was
22 Russell are currently experiencing, isthat -- 22 coming up with its reasonable-need formula
23 are you aware of that? 23 that's set out in the Master Order, was that why
24 A Yes. 24 you used the regional average instead of
25 Q Andarethey -- isit fair to punish them for 25 their -- the gallons per person per day that
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1 they were actually achieving at the time? 1 that there was away that it was legal to
2 A Yes, that'swhat we do with anybody that filesa 2 approve a smaller quantity, what would happen to
3 municipal application. 3 the delta, what would happen to the amount --
4 Q Do municipalities, are they entitled, just 4 the water right, the quantity of the water right
5 generaly, to try to have alittle buffer above 5 between this lower number that Water PACK is
6 what they reasonably need? 6 asserting and 6756.8, what -- what happens to
7 A Normally they do because of drought, potential 7 that?
8 for awell to go down, they need flexibility in 8 A Itwould just goaway. It would nolonger be
9 their systems. But that'skind of with every 9 authorized by anything, it'd just go away,
10 beneficial use aswell, | mean, each -- like an 10 nobody could obtain it.
11 irrigation water right, for example, if you run 11 Q And sowhat'sthe-- would that -- | mean, is
12 statistics on them, normally they pump about 12 that -- isthat okay for the government to take
13 70 percent of their authorized quantity unless 13 away --
14 it'sa drought and then they will max out. Same 14 A No.
15 way with feed yards, they won't use a high 15 Q -- aproperty right like that?
16 gallons per head per day except in a -- because 16 A No.
17 think about how a water right isperfected, it's 17 Q Soright now Hays and Russell divert water from
18 a maximum year record, oneyear out of five. 18 the Smoky Hill River and Big Creek, you're aware
19 Q Okay. Areyou aware of any reasonably 19 of that?
20 foreseeable future users of the water on the 20 A Correct.
21 R9 Ranch other than the Cities of Hays and 21 Q Andif thewater transfer is approved, they --
22 Russell? 22 they will probably take less from those sources.
23 A In Edwards County? 23 Isthat fair?
24 Q Any reasonably foreseeable future users of the 24 A That'sfair, yeah.
25 water on the ranch? 25 Q And therelll be new water coming into the area
Page 898 Page 900
1 A No. 1 from -- from the R9 Ranch, is that your
2 Q Why? 2 understanding?
3 A Haysand Russdll own it; there'sno 3 A That'smy understanding.
4 infrastructurethere now, it's my under standing, 4 Q What -- what impact do you think there might be,
5 toirrigatewith it; theareais closed to new 5 isthere -- are there downstream users of the
6 appropriation so water cannot be applied for; 6 Smoky Hill River?
7 plusit'sclosed to new appropriation and the 7 A Yes
8 law doesn't allow abandonment, so that water is 8 Q Andwould that -- isthis abenefit to them?
9 locked up by Hays and Russell. 9 A It could beabenefit. And | know Hays
10 Q Sol wantyouto -- let's assume for amoment -- 10 dischargesinto Big Creek oncethey treat their
11 so the regulations apply -- was applied and it 11 water, so if water was comingin -- coming in
12 was reduced from the irrigation quantity 7700 12 from the Ark, whatever was not utilized by Hays
13 plus acre-feet for irrigation, it was reduced 13 and then treated and discharged into Big Creek,
14 for the consumptive use formulathat isin the 14 Big Creek would benefit from that.
15 regulation -- 15 Q Okay. But at the end of the day, this --
16 A Correct. 16 downstream from Russell, there's some --
17 Q --andthenit wasfurther reduced on average on 17 there'll be some benefit to those users
18 this ten-year rolling aggregate limitation, and 18 downstream, correct?
19 you're familiar with that, so that 19 A Correct.
20 4800 acre-feet on average is al that they can 20 Q And that's abenefit to the State larger than
21 use. Water PACK is asserting that they don't 21 just alocal benefit?
22 need that and, therefore, it should be reduced 22 A Yes.
23 further, they shouldn't get 6756, they should 23 Q Areyou -- areyou aware of some of the --
24 get something less, and it's not clear to me 24 you've been at DWR for, what'd you say,
25 exactly how much less, but assuming that the -- 25 36 years?
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1 A 36years. 1 water there but their treatment -- their
2 Q Andsoyou'reaware of -- | think you said 2 infrastructureisnot enough, the pipeline and
3 earlier today that you know alot, maybe not in 3 the treatment.
4 this context but you do know alot, are you 4 Q Sure. Areyou aware of any other impacts, |
5 aware of some of their efforts to obtain water 5 mean, the statute says that -- that the hearing
6 supplies from other sources? 6 officer and the panel must consider awide range
7 A Yes, | know based on new applicationsthat were 7 of things and then there's alist, but are you
8 filed, | know that they filed a new application 8 aware of any other issues or concerns, positive
9 on Wilson - when | say they, Hays and Russell - 9 or negative, that have any -- that bear on
10 waiting for the Cor ps of Engineerstodo a 10 whether or not the transfer should be approved?
11 reallocation study. That -- the Corps, they're 11 A I'mnot aware.
12 moreinterested in flooding, | think, than doing 12 Q Of any negative -- are you aware -- we've talked
13 areallocation study on thereservoirs. There 13 about alot of factors here.
14 was a Public Water Supply District 15 that 14 A Right.
15 included Hays and Russell, and | know that they 15 Q Okay. And so do you see the benefits of -- do
16 weretest drilling because they contacted us 16 you see a benefit to the State as a whole of
17 about if there were any requirementsfor a 17 approval of the transfer?
18 permit for test drilling, and they weren't able 18 A Onapersonal level, if that'sappropriate. |
19 to find any water. 19 mean, | talk to alot of people from western
20 Q Do you know where they were drilling? 20 Kansas, and you'll hear on their schedule,
21 A Inthealluviums-- 21 because they're going to -- what | hear about
22 Q Okay. 22 most in Haysistheir hospital and folks from
23 A --alongtherivers,if | recall. Alsol know 23 western Kansas going to Hays to take advantage
24 about their Dakota wellfield and how poor water 24 of the medical complex, pretty much that hub, so
25 quality that isand very limited. | knew that 25 | know that folks will benefit from that.
Page 902 Page 904
1 they looked at Cedar Bluff, and Cedar Bluff is 1 Q Okay.
2 extremely unreliable. They weretalking about, 2 A Andthen Russell, | learned in thishearing that
3 like, thereleasesfor Russell and then the 3 that one plant was going to doublein size, |
4 artificial recharge pool, | know, like, when 4 mean, that's -- that'salot of commerce. When
5 they call for that, the Water Office doestheir 5 you think about the number of trucks comingin
6 very best to coordinate those thingsto flow one 6 and out of Russell, that iscommerce. So...
7 on top of theother -- 7 Q Andit benefits Russell, just --
8 Q Sure 8 A No, that benefitsall of Kansas, people paying
9 A --becausethat -- theriver, just trying to 9 taxes, | mean, every gallon of fuel we buy
10 maketheriver effectivein getting the water to 10 there'sstate tax on that so -- it's not my job
11 them. So Cedar Bluff isunreliable. | know 11 to -- tolook at the economics of something,
12 they looked at the Cedar Bluff Cattle Feeders 12 but, | mean, | -- sothat was a personal -- just
13 because | knew the owner of that facility. 13 a personal level.
14 Yeah, I'm familiar with thelist of thingsthey 14 Q Observation, thank you very much. | don't have
15 looked at. 15 any further questions for this witness at this
16 Q Soareyou familiar with Post Rock, the Post 16 time.
17 Rock -- 17 PRESIDING OFFICER: Mr. Cole?
18 A Kanopalis, yes. 18 MR. COLE: Thank you. And | don't
19 Q -- Rura Water District? Kanopalis, isthat -- 19 think I'll take very long at all.
20 was that considered and is that a viable source? 20
21 A No, Post Rock'slineisn't big enough to supply 21 CROSS-EXAMINATION
22 Russall or Hays. | know we worked pretty hard 22 BY MR.COLE:
23 totry to help Russell when the ethanol plant 23 Q My nameisKen Cole, | represent the City of
24 needed water, and we -- | just know Post Rock's 24 Russell and appreciate your testimony today.
25 infrastructureisn't enough. | imaginethere's 25 When you concluded with direct, you were kind of
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1 speaking to what might or might not be the 1 found interesting, and | think this had -- came
2 benefits to the State for approval or 2 up in the area of the reasonable-needs
3 disapproval of thistransfer; isthat correct? 3 limitation or the reasonable-needs cap, is the
4 A That'scorrect. 4 idea of aredundant supply. What does that
5 Q And one of the possihilitiesisthat if the 5 mean?
6 transfer is allowed, it may reduce the demand on 6 A Wadll, thereare-- towhereyou would havethe
7 the Smoky River as a source for both the City of 7 same amount of water from different sour ces.
8 Russell and Hays. Isthat your understanding? 8 I'm just thinking of a city that might have
9 A That'scorrect. 9 wells but they also might have a surface water
10 Q And Big Creek actually ends up flowing into the 10 supply and they might also have storagein a
11 Smoky River, so it might reduce the demand on 11 reservoir; and then when the surface water
12 each of those rivers, contributing to, perhaps, 12 suppliesor the storageis used up, then they'll
13 additional flow of the Smoky River? 13 rely on thewellsin adrought. Soit'sjust
14 A Correct. 14 having a duplicate source, it'sjust -- it's
15 Q Okay. Earlier you had also testified about that 15 just good business.
16 the State had established some standards on 16 Q And] think that's what you had mentioned
17 minimum desirable streamflows. Areyou aware, 17 before, that it's, | think, smart business
18 isthere any such designations in the Smoky 18 planning, correct?
19 River east of the City of Russell? 19 A Correct.
20 A It'sthe Smoky Hill at Ellsworth, sothere's 20 Q Andin these cases, it would be smart planning
21 nothing east. 21 by municipalities?
22 Q Of Russdl? 22 A Correct.
23 A Of Russdl, until you get to Ellsworth. 23 Q Andif I'munderstanding what you're saying is
24 Q Right. 24 that when you think of what a city needsto have
25 A Correct. 25 accessibletoit for its actual use at thetime,
Page 906 Page 908
1 Q Whichwould be downstream from Russell? 1 that isn't enough; that if you lose that source,
2 A Correct. 2 you need another source that can be that
3 Q Sototheextent that this project might improve 3 redundant source --
4 the flow of the Smoky River, it would contribute 4 A Correct.
5 to meeting that goal of the Statein providing 5 Q --isthat correct?
6 that minimum desirable streamflow at Ellsworth? 6 A That'scorrect.
7 A 1t could. 7 Q And that's reasonable?
8 Q Downriver? 8 A Yes, absolutely.
9 A I'msorrytointerrupt you but it could. 9 Q Okay. Thank you.
10 Q Yeah. And, of course, | think you testified 10 PRESIDING OFFICER: All right.
11 that you had the opportunity to listen to 11 MR. LEE: Your Honor, it'sgoing to
12 Mr. Quinday's testimony, and did you hear some 12 take awhile.
13 of Mr. Dougherty's testimony? 13 PRESIDING OFFICER: Okay. That was
14 A Yes. 14 going to be my question to you, | didn't
15 Q And, again, getting back to the Cities water 15 want to --
16 sources and the testimony suggesting, the 16 MR. LEE: Okay.
17 exhibits suggesting that at times, and certainly 17 PRESIDING OFFICER: -- not give you
18 times of drought, those sources are unreliable 18 the opportunity to do your questioning
19 or can be unreliable. Do you recall that 19 today.
20 testimony? 20 MR. LEE: Thank you.
21 A Yes. 21 PRESIDING OFFICER: Okay. Sol
22 Q Andisthat your understanding of the factson 22 guess with what we've talked about with
23 the ground? 23 scheduling everything, it sounds like
24 A Yes. 24 that's going to still make everything flow
25 Q Oneof thethingsthat you mentioned that | 25 okay if Mr. Lee continues his
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1 crossfexami_nation que_stionstc_)mc_)rrow ; STATE OF KANSAS CERTIFICATE

2 morning, with everything continuing ss:

3 tomorrow and moving into Wednesday then. 3 SEDGW CK CONTY

4 Sowell just _ 4 I, Nancy L. Ranbo, a Certified Shorthand

5 MR. TRASTER: Soif I'm -- so we had 5 Reporter, within and for the State of Kansas, do

6 anticipatedthat thismight be finished 6 hereby certify that the foregoing is a true and

7 today, so we have a number of witnesses 7 correct transcript of the proceedings had at the

8 scheduled for tomorrow, welll provide 8 time and place hereinbefore set forth.

9 Mr. Lee-- Mr. and Mrs. Leethelist. I'm 9 | further certify that | amnot a relative
10 Wondering whether we have some estimate of 10 or enployee or attorney or counsel of any of the
11 the time, and it's difficult to estimate 11 parties, nor am| a relative or enployee of such
12 because then there's redirect and recross 12 attorney or counsel, nor aml financially
13 and -- 13 interested in the action.

14 PRESIDING OFFICER: Sure. 14 W TNESS ny hand and official seal at
15 MR. TRASTER: -- and all that. 15 Wchita, Sedgwi ck County, Kansas, this 4th day of
16 PRESIDING OFFICER: I'm happy to 16 August, 2023.
17 address that and facilitate whatever 17
18 conversation we have. We'll go ahead and 18 - - _ B
19 adjourn for the day so we can go off the 19 Regi st ered Prof essi onal Report er
20 record. Asl've stated before many times, 20 Certified Shorthand Reporter
21 we want to make sure we have a good record gp Psts:
22 of this, but whatever happens, | don't 22
23 think any reviewing body is going to be 23
24 concerned about whatever kind of dictais 24
25 going around about procedural issues for 25
Page 910

1 tomorrow. So we'll adjourn, we'll just

2 kind of go off the record and discuss on

3 that. So we'll adjourn until 9:00 am.

4 tomorrow morning, and at that time we'll

5 resume with Mr. Letourneau as the witness.

6 (Whereupon, the proceedings were

7 adjourned at 5:27 p.m.)

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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