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1 PRESIDING OFFICER: We're now on the 1 Charles Lee and Myndee Lee of Lee Schwalb,
2 record, thisis the hearing in the matter 2 Schwalb may be alittle hard,
3 of the application of Hays, Kansas and 3 S-C-H-W-A-L-B, attorneys of record.
4 Russell, Kansas, their application to 4 MS. LANGWORTHY': Kansas Department
5 transfer water, and this was Office of 5 of Agriculture Division of Water Resources
6 Administrative Hearing Case 6 appears by counsel Kate Langworthy and also
7 Number 23AG0003 AG. Today'sdateis 7 represented by Lane Letourneau; last name
8 July 19, 2023, it'snow 10:11 am., my name 8 may be difficult, L-E-T-O-U-R-N-E-A-U.
9 is Matthew Spurgin, I'm the administrative 9 PRESIDING OFFICER: Okay. Make sure
10 law judge who is presiding over this case. 10 | get the microphone back on here.
11 Would the parties please state their 11 All right. Thank you, everybody. Now,
12 appearances for the record, and if you 12 this hearing is to address the application
13 could make sure anything that might be an 13 pursuant to the Water Transfer Act. Thank
14 unusual spelling is spelled out correctly 14 you, everybody, for working with us so far
15 SO our court reporter can get that. 15 to get to thispoint. Thisisreally kind
16 MR. TRASTER: Thank you, Y our Honor. 16 of afirst of itskind, so we're learning
17 My name is David Traster from Foulston 17 aswe go, as we move through this process.
18 Siefkin representing the City of Hays, 18 We had afew filingsthat camein
19 Daniel Buller iswith me. Md Sauer is 19 yesterday just as | was getting ready to
20 here and Don Hoffman are also attorneys 20 leave Topekato drive down here. Some
21 representing the City of Hays. Also 21 things that were filed by Department of
22 represented by the city manager, Toby 22 Health and Environment and the Water Office
23 Dougherty, and the mayor, Mr. Musil, 23 indicated that they wanted to be included
24 M-U-S-I-L, is present today. There are 24 on the notice list as commenting agencies.
25 other representatives from the City of Hays 25 | do have an order that will be coming out
Page 6 Page 8
1 in the room as well. 1 on that, but with traveling and getting
2 Y our Honor, | would point out that | am 2 things sent back remote to my legal
3 connected to Zoom, but I'm not seeing 3 assistant, those have not gotten uploaded
4 anything. | haven't had -- | don't have 4 to that E-file system yet. But anything
5 the volume up so -- | just wanted to see, 5 that's filed in this matter, let's go ahead
6 make sure that it was going, and I'm just 6 and get them included on here.
7 noting that | don't have the video, which 7 The way the statute's worded, it says
8 isfine I ... 8 notice will be sent out to appropriate
9 PRESIDING OFFICER: All right. 9 commenting agencies, including but not
10 L ooks like more people have joined the 10 limited to alist of agencies. There'sno
11 waiting room. | am going to just disable 11 way to know until someone has told us that
12 the waiting room so everybody -- well just 12 they want to be one of those agencies how
13 disable the waiting room so everybody's 13 we can serve any notice on there. But now
14 automatically admitted in, and then they 14 that we have that notice, let's make sure
15 don't have to worry about waiting to be 15 that anything is sent out there.
16 admitted and | don't have to keep a close 16 That order will be coming out either
17 eyeon that. 17 today or tomorrow, whenever my assistant is
18 MR. TRASTER: I'm going to leave the 18 able to get that uploaded on there. So
19 meeting, | just wanted to make sure that it 19 just if anything does need to get filed,
20 was up and running. Thank you. 20 just make sure those parties are included
21 MR. COLE: Yes, the applicant City 21 onthe servicelist.
22 of Russell appears with the city manager, 22 All right. So | guesskind of some
23 Jon Quinday, and counsel Ken Cole. 23 preliminary things. WEIl go through with
24 MR. LEE: Your Honor, Water PACK and 24 the withesses. Those who've had the
25 Edwards County, Kansas appear through 25 prefiled testimony when they are called up
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1 to the witness stand, your witness has that 1 an attachment, just like a 50,000-foot view
2 prefiled testimony, just kind of ask that 2 of what it is; and that way if we have
3 witnessif that's the same -- once they're 3 anybody observing the hearing, they kind of
4 sworn in, ask them if they filed that 4 get alittle bit of an idea this person
5 prefiled testimony, if that's the same 5 knows about geology, this person knows
6 testimony that they would offer if they 6 about engineering, economics, whatever it
7 were asked those same questions today. 7 may be.
8 Presumably they will say, yes, itis, or 8 MR. TRASTER: So abrief summary of
9 if there's some corrections, they 9 the topic without going into the details of
10 transposed numbers, anything like that, 10 the subject matter itself?
11 then their testimony on the witness stand 11 PRESIDING OFFICER: Uh-huh. And
12 they can make those corrections. But, 12 then those filings are available, they can
13 otherwise, they can say that will be the 13 be accessed if anybody really wantsto go
14 testimony that they would offer, then you 14 through and look at that. For most people,
15 can offer that, and we can just go ahead 15 unless they're subject matter experts, a
16 and admit that and they can be ready for 16 lot of that may be, you know, aforeign
17 cross-examination, kind of speed things 17 language.
18 along alittle bit so we hopefully are not 18 MR. TRASTER: Sure.
19 here a month from now still conducting this 19 PRESIDING OFFICER: But at least
20 hearing. 20 that way, at least what is put out there
21 If you have questions, just ask as we go 21 for anybody who may be observing, they know
22 aong, we'll try to work out things as best 22 at least up front before someone starts
23 we can. Arethere any questions the 23 their cross-examination that John Doeis
24 parties have or any concerns about 24 the witness here, is an engineer and
25 witnesses? | don't know that | caught 25 studies hydrology and whatever it may be.
Page 10 Page 12
1 anything in the filings about any issues 1 MR. TRASTER: Sure, we can do that.
2 with witness availability. 2 The other thing | wanted to -- there are a
3 MR. TRASTER: Your Honor, there are 3 couple of matters | wanted to address with
4 just a couple matters, David Traster for 4 you.
5 City of Hays. The -- 5 PRESIDING OFFICER: Sure.
6 PRESIDING OFFICER: Mr. Traster, 6 MR. TRASTER: So there are two
7 would you just push the button on there so 7 applicants here, the City of Hays and the
8 it lights up on your microphone? | just 8 City of Russell, and we felt that it would
9 want to make sure so that Zoom picks that 9 be most efficient and most understandable
10 up aswell so anybody can -- 10 if we would combine the presentation, in
11 MR. TRASTER: Itislit up. 11 other words instead of Hays putting on its
12 PRESIDING OFFICER: Okay. 12 entire case and then Russell putting on its
13 MR. TRASTER: | guess| -- David 13 entire case, if we could -- because they
14 Traster for the City of Hays. | -- most of 14 areinterrelated, if we could present them
15 the prefiled testimony has a brief summary 15 sort of together.
16 of the content of the testimony. Do you 16 The plan at this point isto call
17 want the witness -- do you want us to ask 17 Mr. Dougherty and then maybe another
18 the witness for a brief summary, or isthe 18 witness but then Mr. -- Mr. Quinday, and
19 written testimony -- written summary and 19 that way | think the whole -- | think
20 the report adequate? 20 it'll -- the evidence will flow in better.
21 PRESIDING OFFICER: Why don't we do 21 But they are separate parties with separate
22 this. If you have awitness that says, | 22 counsel, and wejust -- isthat al right
23 provided testimony on X, Y, and Z and 23 with you if we combine the presentation?
24 that's included in my report here, in my 24 PRESIDING OFFICER: | don't have any
25 testimony that was filed with the report as 25 objection to that, is there any objection
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1 from any other partiesor ... 1 know, my methodology is the correct one
2 MR. LEE: Your Honor, we would only 2 because they didn't consider these
3 say I'm not sure that the parties -- those 3 factors --
4 parties are precisely aligned, but we can 4 MR. TRASTER: Sure.
5 probably sort through that during the 5 PRESIDING OFFICER: -- something
6 process of the hearing. 6 likethat. And it would be the same for
7 PRESIDING OFFICER: I think I'll 7 your witnesses, Mr. Lee, my methodology,
8 alow that, Mr. Traster. Just the one 8 whatever it may be, so just address that
9 thing that | want to be cautious with is 9 al, and then we don't have witnesses
10 we're not having attorneys tag team 10 coming back up and down, and | think that
11 witnesses. So if you're -- if you're 11 might cause more confusion if witnesses are
12 cross-examining awitness as counsel for 12 being recalled more than necessary.
13 Hays, you're doing that, you and Mr. Buller 13 MR. TRASTER: Wéell, and there could
14 are not tag teaming on that. Y ou can ask 14 be somerecal if -- if we call awitness
15 those questions and then we can allow 15 and the rebuttal testimony -- there could
16 Russell's counsel to also question that 16 be some need to recall witnesses, but |
17 witness. But since we have that 17 think this approach would minimize that, if
18 distinction there -- 18 we can. Otherwise, we'll be calling --
19 MR. TRASTER: | understand. 19 PRESIDING OFFICER: Yeah, we can't
20 PRESIDING OFFICER: -- not the two 20 predict everything that's going to happen,
21 of you at the table kind of tag teaming. 21 but we'll just try to avoid as much of that
22 MR. TRASTER: There are four lawyers 22 extra confusion as possible so we can try
23 here for Hays, they don't all get to ask 23 to make this run as smoothly as possible.
24 every witness the same questions? 24 MR. TRASTER: The other question |
25 PRESIDING OFFICER: Yes. 25 have, I've handled a number of
Page 14 Page 16
1 MR. TRASTER: Okay. All right. 1 administrative hearings before the Office
2 PRESIDING OFFICER: All right. 2 of Administrative Hearings over the years,
3 MR. TRASTER: Understood. And 3 but I've never been before you. And
4 that's -- that's the plan, that was always 4 normally the witness -- the exhibits are
5 the plan. 5 admitted the front end and objections go to
6 So the other question in our mind, you 6 weight, not admissibility, and | don't know
7 set some deadlines for submission of expert 7 how you want us to proceed with admission
8 reports and then you set some dead -- and 8 of documents. Do you want usto lay
9 some deadlines for rebuttal reports, and we 9 foundation for every document, and if that
10 have both. Not all of the expert reports 10 is going to be the case, we'll be here a
11 have rebuttal reports, but several of them 11 long time? And alot of the documents we
12 do. Those -- how do you want us to 12 have, we've presented turn out not to be
13 proceed, do you want usin our casein 13 relevant, very relevant, but | -- that,
14 chief to address the expert witness -- the 14 again, goes really to weight, not
15 expert testimony and the rebuttal, respond 15 admissibility. So I'm just wondering how
16 to therebuttal in our casein chief, or 16 you want us to -- do we need to offer
17 are we supposed to wait until our actual 17 every -- every exhibit, and if we don't
18 rebuttal caseto -- to delve into rebuttal ? 18 offer it, it's not admitted? How do you
19 I'm guessing the former, but | wanted to -- 19 anticipate --
20 PRESIDING OFFICER: | think if we do 20 PRESIDING OFFICER: For this
21 it all at once, and then that way if you 21 hearing, because of the nature of it, it --
22 have John Doe as your witness come up who 22 thisis different than those hearings that
23 had that prefiled testimony and then Water 23 I may do that are going to be atwo-hour
24 PACK's expert had something else and so 24 hearing or even aone-day hearing. A good
25 then John Doe's rebuttal testimony, you 25 number of the hearings that we do at the
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1 Office of Administrative Hearings, at least 1 protocol where the exhibits that
2 one of the partiesisa pro se party. 2 Mr. Traster isreferring to are
3 Everybody's represented here. | think 3 contingently admitted and that to the
4 what might be the best way isif you've got 4 extent they are used actually during the
5 alist of the exhibits, if you want to 5 hearing there's an opportunity to object on
6 offer them, offer them, and then if there 6 whatever basis would be appropriate.
7 is no objections we'll admit those. If 7 2800 exhibits, obviously that's
8 there are objections or somebody, you know, 8 unwieldy, but at the same time, without
9 wants to have foundation laid, those can be 9 knowing precisely what's going to be used,
10 addressed as necessary then. Does that 10 if we were to take the approach they're
11 make sense? 11 admitted unless we object during the course
12 MR. TRASTER: It doesand | -- | 12 of examination of awitnesswho is
13 don't mean to be flip about this at al, 13 referring to or relying upon an exhibit,
14 but, I mean, we have, like, 2800 exhibits. 14 that seems to us to maybe meet the issue of
15 PRESIDING OFFICER: | understand. 15 trying to be expeditious about this but
16 MR. TRASTER: And | -- some of them 16 also without surrendering concerns one
17 may need foundation, but we would -- many 17 might have about a particular exhibit.
18 of them are duplicative, unfortunately, but 18 MR. TRASTER: That sounds like a
19 we would just like to have them admitted 19 really good idea, they're contingently
20 for purposes of -- so that they can be 20 admitted, they're in the record, and then
21 examined or -- or witnesses can be examined 21 if there are objections, we will -- welll
22 about them, understanding that they go -- 22 address them at the time.
23 that all of them, they go to the weight, 23 PRESIDING OFFICER: And al other
24 not admissihility. 24 parties, is that acceptable to everybody
25 | don't know that there are any that 25 else?
Page 18 Page 20
1 are, you know -- well, but given -- given 1 MS. LANGWORTHY:: No objection, Your
2 the way that the KAPA, the Kansas 2 Honor.
3 Administrative Procedures Act is drafted, 3 MR. COLE: Yes.
4 you know, the rules of evidence aren't 4 PRESIDING OFFICER: Okay. Sowell
5 strictly applied and hearsay is admissible 5 do that, exhibitswill al be contingently
6 and all -- everybody's entitled to put on 6 admitted. And if thereisan objection
7 their evidence, and I'm just suggesting 7 raised, that objection will be addressed.
8 that they -- that it be attached en masse, 8 | am probably going to, I'll just let
9 butwecandoit--wecandoita 9 everybody know, I'll probably error on the
10 different way if you would prefer. 10 side of letting something in and putting it
11 PRESIDING OFFICER: Okay. | guess 11 more toward the weight of everything else.
12 for the exhibits that you have, then, you 12 Aswe aready brought up from what you
13 can propose those, if you want to offer 13 said, Mr. Traster, rules of evidence are
14 those, we'll see if there's objections, and 14 greatly relaxed for administrative
15 if there is not objections, that might save 15 proceedings. My biggest concern, though,
16 alot of time even discussing this right 16 isgoing to berelevancy. On the one hand,
17 now. 17 | do hate to kind of provisionally admit
18 MR. TRASTER: Sure. 18 2800 exhibits and kind of cloud the record
19 PRESIDING OFFICER: Inthe same way 19 with things there, even if they are
20 that any of the other parties may have as 20 duplicative, but to make things alittle
21 well. 21 more expeditious with time, that seems like
22 MR. LEE: Your Honor, if | may? 22 the best way to go.
23 PRESIDING OFFICER: Go ahead, 23 My biggest concern again will be the
24 Mr. Lee. 24 relevancy. | don't careif something
25 MR. LEE: I would -- | would suggest 25 happened in California unless somebody can
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1 somehow tie some -- something that happened 1 there any other questions or preliminary
2 in some case there, some evidence from some 2 matters that the parties would like to
3 water being used there to how it's applied 3 address?
4 here because otherwise that probably is not 4 MR. TRASTER: Probably so but |
5 relevant, if that makes sense to everybody. 5 think that's the list of thingsthat |
6 So -- 6 wanted to cover. Thank you, Y our Honor, |
7 MR. TRASTER: Thank you, Y our Honor, 7 appreciate your indulgence while we work
8 that's very helpful. My -- | guess my 8 through these preliminary matters.
9 concern is that we don't want to haveto go 9 MR. LEE: Your Honor, thank you.
10 through all 2800 of them. Some of them 10 Just three quick preliminary matters. One
11 are, you know, ancillary, supportive, 11 iswe would propose and request that the
12 historical, but they may be part of the 12 parties advise each other of who is going
13 story in the proceedings. 13 to testify the following day by the end of
14 Finally, | think -- well, | won't say 14 the day just for purposes of preparation.
15 finally because | -- one of the things| 15 So | presume that's not an issue?
16 wanted to let you know is that some of our 16 MR. TRASTER: To the extent that we
17 witnesses are going to be fact and expert 17 know, | have no objection at al, yeah.
18 witnesses. Weintend to call, for 18 MR. COLE: No objection.
19 instance, Mr. McCormick as afact witness, 19 MR. LEE: Okay. Secondly, it has
20 and so we will be scrupulous as we can 20 cometo case that Mr. Harvey, who is one of
21 about making sure that thereis a bright 21 the authors of the Harvey Economics expert
22 ling, a clear distinction between the 22 report is not going to be available to
23 testimony that he gives as afact witness 23 testify, but his coauthor Susan Walker will
24 versus delving into his -- the testimony 24 be available. She coauthored the report,
25 that he might give as a-- as an expert. 25 she coauthored the testimony, and she
Page 22 Page 24
1 And so | just want to advise the Court 1 will -- she will adopt the report and adopt
2 that that's our plan. And | think 2 the testimony, stand for cross-examination
3 Mr. McCormick is akey witnessin that 3 based on what has been presented to the
4 regard, there may be one or two others, 4 tribunal. So just for purposes of advance
5 and we will make it clear at the beginning 5 notice.
6 welll probably call him as afact withess 6 And third, we are assuming that we won't
7 first, then offer his expert testimony, if 7 be in aposition to get to our witnesses
8 that's acceptable to Y our Honor. 8 until next week, and that is the schedule
9 PRESIDING OFFICER: | think that 9 that we have advised them. If that seems
10 sounds acceptable. Any objections? 10 incorrect, then we would need to do
11 MR. LEE: Your Honor, only to the 11 something else.
12 extent, | guessthisis preemptive, but 12 MR. TRASTER: | would imagine that
13 only to the extent fact witnesses aren't in 13 welll take the rest of thisweek at least
14 aposition to provide opinions and so 14 and probably most of next but -- but
15 that's different. Soif it'soutside 15 depends on alot of things, like how much
16 what's in his expert report, we would have 16 cross-examination.
17 concerns about that if it's -- if it's 17 MR. LEE: Well, Mr. Traster, I'm not
18 couched in the form of opinion. 18 verbose as you know, but I'm -- I'm
19 MR. TRASTER: And we -- that -- we 19 assuming certain things.
20 understand that and welll try to avoid it; 20 MR. TRASTER: Well, we are all
21 but we also understand that anybody can 21 assuming those things.
22 object, and we'll deal with it at the time. 22 MR. LEE: Okay, thank you.
23 But we will prep our witnesses about 23 MR. TRASTER: | guessthereisone
24 opinions and we'll go from there. 24 other preliminary matter, and that is | --
25 PRESIDING OFFICER: All right. Are 25 I've been sitting to make these comments,
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1 Mr. Lee has been standing; and I've been 1 something different than what Mr. Harvey
2 sitting 'cause | thought | needed to be 2 said. What we're simply saying, she's
3 close to the mic and because | have some 3 going to testify to the same thing, same
4 back problems, do you -- how do you -- 4 facts and not go beyond what has been
5 MR. LEE: That's-- that's just 5 provided to -- to the Cities' counsel and
6 force of habit for me. 6 to the tribunal .
7 PRESIDING OFFICER: You cando 7 MR.BULLER: Then| guess
8 whatever is comfortable for either of you, 8 Mr. Harvey's rebuttal report should be
9 I'm not going to be picky about that. | 9 withdrawn, | mean, they're the same report,
10 will just ask when you are questioning a 10 they're literally copied and pasted.
11 witness and we have the witness come up 11 PRESIDING OFFICER: Okay. It'sbeen
12 hereto sit next to the court reporter, go 12 filed, it'll be part of thefile, but
13 ahead and step up to the podium there so 13 when -- when she appears to testify, her
14 that we make sure that the witness can hear 14 rebuttal testimony would be what she would
15 you clearly and the microphone picks you up 15 be adopting as her testimony asif she were
16 clearly aswell. 16 giving it today, so that's what would be,
17 MR. TRASTER: | just want to make 17 then, provided and entered into the record
18 sure there's no disrespect if | don't stand 18 as her testimony asif she were giving it
19 up. 19 today.
20 PRESIDING OFFICER: You'refine. 20 MR. BULLER: And -- and because
21 MR. BULLER: Your Honor, thisis -- 21 we're just learning about this, the
22 thisis not tag teaming, | -- but with 22 question | have is any objections relating
23 respect to the substitution of Mr. Harvey 23 to Mr. Harvey's direct testimony would
24 by Ms. Walker, we were confused about the 24 apply with equal forceto Ms. Walker --
25 nature of Water PACK's rebuttal reports 25 Ms. Walker's adoption of that testimony.
Page 26 Page 28
1 because they were -- Ms. Walker and 1 The problem istheir qualifications aren't
2 Mr. Harvey's reports were copied and pasted 2 identical, but | guess they're both
3 and -- other than the qualifications. 3 economists. | guessthe question I'm
4 And so, you know, under Kansas law 4 having and I'm struggling, you know, to say
5 that's duplicative, you have one expert 5 it succinctly is any objections that we
6 that saysif you don't have two experts 6 would otherwise have to Mr. Harvey's direct
7 that say the same thing, and, you know, | 7 testimony would apply with equal forceto
8 can have a case on that, but to the extent 8 Ms. Walker in adopting that testimony.
9 that Ms. Walker is presenting rebuttal 9 MR. LEE: And we entirely agree with
10 testimony that is exactly like Mr. Harvey's 10 that, Y our Honor.
11 rebuttal testimony, | presume 11 MR. BULLER: Okay.
12 Mr. Walker's -- or, I'm sorry, Mr. Harvey's 12 PRESIDING OFFICER: All right. Any
13 rebuttal testimony won't be admitted into 13 other preliminary questionsor ...
14 the record as evidence. And, you know, | 14 MS. LANGWORTHY:: Your Honor, with
15 don't think they have to withdraw it, 15 respect to KDHE's mation to leave the
16 but -- but -- but, you know, having both of 16 record open for opportunity to comment for
17 them isjust cumulative. And so | would 17 30 days, we were wondering if it would be
18 suggest that one -- | assume Mr. Harvey's 18 possible to extend that to 45 to alow the
19 rebuttal would be withdrawn or stricken as 19 commenting agencies, particularly the
20 the case may be. 20 Kansas Water Office -- Mr. Unruh indicated
21 MR. LEE: Your Honor -- 21 that their regular meeting is August 23rd,
22 PRESIDING OFFICER: Response? 22 and so a 30-day opening may not leave
23 MR. LEE: -- if | may address 23 enough time for them to meet and then act
24 Mr. Buller's comment. We are not 24 or compile acomment to submit for the
25 suggesting that Ms. Walker is going to say 25 record, but just wanted to submit that for
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1 your consideration. 1 be in here on Wednesday or not next week.
2 PRESIDING OFFICER: Okay. 2 MR. TRASTER: | have not had a
3 MS. LANGWORTHY: Or, excuse me, 3 chance to see the submission -- | have not
4 Kansas Water Authority, | apologize. 4 seen the request from KDHE for an extra 30
5 PRESIDING OFFICER: I'll take that 5 or 45 days before. Asyou pointed out,
6 under advisement. We'll see where things 6 they came in -- those pleadings came in
7 play out -- 7 |ate yesterday when we were working on some
8 MS. LANGWORTHY: Excellent. 8 other things. | don't have any particular
9 PRESIDING OFFICER: -- with 9 objection to some time, but | do want to go
10 everything here. 10 on the record as saying that the City of
11 MS. LANGWORTHY': Understood. 11 Hays, at least, is very anxious to have --
12 PRESIDING OFFICER: Excuse me. We 12 to get to the end of this and to get the
13 just have to figure out how we're going to 13 next statutory time limit running. And
14 work around all the statutory deadlines for 14 thereis a 120-day window for the -- for
15 getting an order out and everything. And | 15 the hearing, and we want to move
16 am specul ating that the parties are going 16 expeditiously to the end of it. But |
17 to want to submit potentially either, 17 am -- | understood your position that you
18 however you want to phrase it, like either 18 want to discuss that as we go along, and
19 post-hearing brief or proposed findings and 19 I'm absolutely open to that, | just want to
20 conclusions, however we want to phrase 20 be clear that we're going to -- we would
21 that, I'm speculating the parties are going 21 like to move this forward.
22 to want to do something like that, so we'll 22 PRESIDING OFFICER: | don't think
23 have to figure out time frames for 23 there's any intent to drag this out longer
24 everything there involved. We got a couple 24 than necessary. Thereisalot involved
25 weeks to do that here, so we'll get that 25 for everybody here, time, expense,
Page 30 Page 32
1 all figured out here before the end of our 1 everything, so the faster we can wrap
2 formal hearing. 2 things up, the better, but we also don't
3 And | guess| did want to note that | 3 want to rush through things and not do a
4 don't see anybody here for GMD5. Has 4 sufficient job or have sufficient record
5 anybody heard anything from GMD5? 5 for the matter.
6 MR. TRASTER: We have not, Y our 6 MR. TRASTER: And I'm not trying to
7 Honor. 7 cut anybody off by any means.
8 PRESIDING OFFICER: Okay. Soasfar 8 PRESIDING OFFICER: All right. So
9 as for next week, we had left a hearing 9 are there any other preliminary matters?
10 date or, what, Wednesday as potentially no 10 MS. LEE: Sorry.
11 hearing on Wednesday because their counsel 11 PRESIDING OFFICER: Ms. Lee?
12 was potentially going to be in another 12 MS. LEE: Thisisvery technical.
13 hearing that was already set somewhere, 13 Is this connected to that -- to that
14 Douglas County or Johnson County, or 14 projector, do you know, this HGMI cord?
15 something. 15 PRESIDING OFFICER: | --
16 MR. TRASTER: Right. 16 MS. LEE: | don't know which --
17 PRESIDING OFFICER: So| just wanted 17 PRESIDING OFFICER: | think it might
18 to see what the status was of that since 18 be.
19 they are not here today for this. Sowelll 19 MS. LEE: Does anybody know the
20 seeif we hear anything more from GMD5 by 20 screen --
21 the end of the week here so we can figure 21 PRESIDING OFFICER: Okay. We can go
22 out what we're doing for next week. We 22 off the record here for a moment.
23 have the room here booked for all of next 23 (Discussion held off the record.)
24 week, we'll kind of see where things go 24 PRESIDING OFFICER: We can go back
25 with -- with everything, if we're going to 25 on the record then. Didn't want to put our
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1 court reporter in aposition of having to 1 guessitis.
2 dictate awhole bunch of irrelevant 2 Y our Honor, may it please the Court, my
3 information while we were trying to figure 3 nameis David Traster, I'm alawyer from
4 out the technical information there. 4 Foulston Siefkin, | represent the City of
5 MR. TRASTER: | can't hear you, Y our 5 Hays, and we, Hays -- the Cities of Hays
6 Honor. 6 and Russell, as you know, have filed an
7 PRESIDING OFFICER: Didn't want to 7 application to transfer some water from
8 put our court reporter in that position of 8 Edwards County to Hays and Russell and --
9 having to try to dictate everything while 9 along with our co-applicant.
10 they were trying to get the technical 10 The statute isreally very clear, the
11 aspects worked out there. So -- so if 11 principal issuein this case is about
12 there's no more preliminary matters, then, 12 benefits to the State versus the benefits
13 would the parties like to give some opening 13 to the State of denying the transfer. And
14 statements? 14 thisis, in fact, not about benefits to
15 MR. TRASTER: There'sone more. 15 Hays and Russell as entities, and if that's
16 PRESIDING OFFICER: One more? 16 the case, it's certainly not about any
17 MR. TRASTER: Yep. If you guysare 17 alleged harm to any of the intervenors or
18 arguing this -- 18 to Edwards County.
19 MR. BULLER: | believe Water PACK 19 The application should be approved
20 filed amotion relating to Mr. Barfield. 20 because we will show that the benefitsto
21 MR. LEE: Wedid. 21 the State for approving the transfer far
22 MR. BULLER: It'syour motion. 22 outweigh the benefits to the State for not
23 MR. LEE: Wedid, Y our Honor, and 23 approving it. Water PACK's arguments about
24 sounds like you may have seen that or at 24 what the Cities need or don't need are not
25 least have seen it comein. 25 relevant.
Page 34 Page 36
1 PRESIDING OFFICER: | saw it last 1 The Water Transfer Act -- the Water
2 night and have not been able to go through 2 Appropriations Act, excuse me, indicates or
3 that and your responseto it fully yet, so 3 says that appropriation rights in excess of
4 welll take that up at afuture point here 4 reasonable needs are not permitted, and
5 before we would get to that point of 5 those reasonable-needs limitations are not
6 testimony. 6 established by the Water Transfer Act but
7 MR. LEE: Sure. 7 by the Water Appropriation Act. The Water
8 MR. TRASTER: That'sfine. It 8 Transfer Act doesn't mention the
9 matters in terms of our preparation of 9 applicant's needs.
10 witnesses and the order of witnesses, so it 10 The Cities are requesting an order
11 doesn't need to be today but we do need to 11 approving the transfer of their
12 know whether Mr. Barfield is going to be 12 well-established water appropriation rights
13 ableto testify, sooner rather than later, 13 in which the Cities have a property
14 but we don't have to take it up now. 14 interest and which they are entitled to
15 PRESIDING OFFICER: Okay. 15 exercise. The-- Haysand Russell arein
16 MR. LEE: That'sfine, Your Honor. 16 desperate need of water, but the
17 PRESIDING OFFICER: Anything else, 17 quantity -- and the quantity to which they
18 Mr. Buller? 18 are entitled has already been resolved.
19 MR. BULLER: That'sit. 19 They're asking for permission to
20 PRESIDING OFFICER: Okay. 20 transfer 6756.8 acre-feet per year for
21 MR. BULLER: Thank you. 21 municipal usein Hays and Russell,
22 PRESIDING OFFICER: | guess either 22 voluntarily limited to 4800 acre-feet per
23 Mr. Buller or Mr. Traster, would you like 23 year on average, from the R9 Ranch in
24 to make an opening statement? 24 Edwards County, which they own. It'sa
25 MR. TRASTER: Soisthemicon? | 25 parcel of irrigated property, farmland that
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1 is contiguous, that the purchase -- the 1 But the evidence is a'so going to show
2 Cities purchased in 1995 specifically for 2 that there -- that those -- these droughts
3 the purpose of developing it asamunicipal 3 are not -- are sort of the least of the
4 water supply. 4 problem. Dr. Anthony Layzell isa
5 It's an ideal water source, it has very 5 pal eo-scientist with Kansas Geological
6 sandy soilsthat allow rain -- the rainfall 6 Survey. Heisgoing to testify about --
7 to soak in, there's no discernible runoff, 7 that historically over the last thousand
8 and there are between 45 and 145 feet of 8 years, there have been numerous droughts
9 saturated thickness on the ranch, averaging 9 spanning much longer than the two- or
10 about 100 feet of saturated thickness. 10 three-year droughts that we are -- have
11 There are literally hundreds of years of 11 been experiencing in recent decades.
12 water available for the City of Hays and 12 There -- there have been droughts that have
13 for the irrigators who oppose this. 13 lasted 50 years and even one that has
14 The Cities purchased this -- this 14 lasted 100 years.
15 property on the open market, they own the 15 WEell call Dr. Jeff -- Jeffrey Basara,
16 water rights, and they are entitled to 16 who's aclimatologist. He will testify
17 exercise them, just like the irrigators are 17 that based on the global warming and issues
18 entitled to exercise theirs. 18 that have been modeled worldwide that the
19 The evidence is going to show that the 19 prospects of a 10-year drought have
20 State will reap significant benefits by 20 increased by 35 to 60 percent. Hewill
21 addressing the Cities' needs, dire need for 21 testify that the odds of a 26 -- of a
22 water. Their existing sources are 22 20-year drought happening in the next
23 dependent on surface flow in the Smoky Hill 23 50 years have increased by 60 to 85
24 River and Big Creek. Those sources are 24 percent. So these are not speculative
25 very dependent on rainfall to the west. 25 issues; there isn't any doubt that we have
Page 38 Page 40
1 When there is adequate rainfall over a 1 had droughts and we will continue to have
2 period of years, they can exercise their 2 droughts.
3 rights and -- and meet their current needs, 3 But you don't have to look to the past,
4 but those needs are growing and, in fact -- 4 the ancient past or to the future to know
5 the fact that they are limited during times 5 that drought is a problem. 1'm going to
6 of drought has created an impression that 6 show you Exhibit 2679, which is agraphic
7 they are -- they don't have any water and, 7 showing the droughts -- the droughts from
8 in fact, atrue perception. Right now, 8 2010 to 2000 -- to current, and you can see
9 those -- those sources are -- are running 9 that there are severa very significant
10 dry. 10 droughts.
11 | would direct Y our Honor to the screen, 11 And, Jami, if you'd scroll down to the
12 I think Jami's going to put up aimage of 12 last page of that, thisis -- these are the
13 the area, the Hays Smoky Hill wellfield 13 most severe, exceptional droughts over the
14 during October of 2012, it's Exhibit 800; 14 last 100 or so years. And you can see that
15 and the next photo is Exhibit 802, which is 15 we had the drought in the '50s, whichiisa
16 a-- aphoto of the Smoky Hill River near 16 significant -- one of the most significant
17 Russell's Pfeifer wellfield downstream from 17 droughts, it was bad, and in the '30s it
18 the Hays wellfield during that same 18 was bad. The droughts since haven't been
19 drought. You can seethat thereisno 19 quite as significant, but all the evidence
20 surface -- there was no surface flow in 20 suggests that we're going to be facing
21 that -- in that very significant drought. 21 those same kinds of historic droughtsin
22 There are -- fortunately, in 2014 it began 22 the future.
23 torain -- well, yeah, and -- but drought 23 As| said at the outset, this proceeding
24 isan existential problem for these two 24 is about the impacts of approving or
25 cities. 25 denying the transfer to the State as a
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1 whale. It's--itistothe State's 1 workers, businesses, restaurants, gas

2 significant benefit to have areliable -- 2 stations who will all receive some benefit,

3 for the Cities to have areliable 3 even if it is an out-of-state contractor.

4 drought-resistant water supply that will 4 That evidenceisjust not there.

5 alow them to grow. They're doing well 5 It'sasointeresting, and | don't know

6 now, but they really need the ability to 6 now given the change in the -- in the

7 weather these droughts. 7 expert witness here, but the report

8 The evidence will show that approval 8 indicates -- has opinions about

9 will have a overwhelmingly positive benefit 9 climatology, it has opinions about
10 for the State of Kansas. The construction 10 paleo-science, it has opinions about
11 project alone will have a $167 million 11 hydrology, it has opinions about
12 impact, with 752 full-time jobs and tax 12 engineering, and it has opinions about city
13 revenue of up to $4.4 million. 13 planning, and those opinions, they're
14 Conversely, Kansas will suffer 14 not -- there's no foundation for the idea
15 extraordinary economic harm if the transfer 15 that their -- that their witness will be --

16 isdenied. Dr. Stephen Hamilton estimates 16 isan expert in either -- any of those
17 that the -- that just during one year of 17 disciplines. The overwhelming evidence
18 a-- one of these 10-year droughts, the 18 will show that the benefits to the State
19 loss based on water shortages in Hays and 19 far outweigh the benefits of denying -- to
20 Russell will amount to $251 million to the 20 the State of denying the transfer. It's
21 State and $17 million in lost tax revenue. 21 not even close.
22 In contrast, Water PACK opposes the 22 Water PACK goes on to make afairly
23 transfer to benefit afew irrigators at the 23 ridiculous claim about devastating
24 expense of more than 26,000 residentsin 24 impairment. Thisisn't the proper forum
25 Hays and Russell. They focus entirely on 25 for administration of impairment

Page 42 Page 44

1 their local harm. They don't mount any 1 complaints. Moreover, that -- those

2 evidence -- haven't mounted any evidence 2 guestions have already been litigated, and

3 that focuses on the statewide impacts; 3 Water PACK haslost. The chief engineer is

4 it -- it is completely focused on afew 4 the ultimate authority on impairment, and

5 people near the -- near the ranch. 5 the former chief engineer hasissued an

6 And it's very important to point out as 6 order with explicit findings that the

7 well that theirrigation wells on the ranch 7 transfer will not impair Water PACK's

8 have been plugged since 2017; therefore, 8 members rights.

9 any economic loss to the community by 9 And they lost for agood reason. Water
10 converting from irrigation to natural grass 10 PACK's version of impairment has no basis
11 has aready occurred. It'sinteresting to 11 in Kansaslaw. We-- Kansaslaw is
12 note that their -- their economist, | guess 12 specific, stating that reasonable lowering
13 it's going to be adifferent one, but their 13 of the water tableis permitted. The
14 economist doesn't give any credit to the 14 portion of the High Plains aquifer
15 State or suggest there's going to be any 15 underlying the ranch is not like the
16 benefit to the State from a $100 million 16 Ogallalato the west that's experiencing
17 construction project, even though it will 17 significant declines with no recharge.

18 clearly have significant benefits. 18 This area does recharge. And the evidence

19 There -- even if thereis-- and he 19 will show that there is about - well, |

20 assumes that there are no qualified 20 already said that - 45 feet of saturated

21 construction companies that can do this 21 thickness near theriver, 145 feet on the

22 job, which is not the case, and, therefore, 22 east side of the ranch.

23 the funds will flow out of the State. 23 The GMD model, groundwater model shows
24 Without even -- and even if that's the 24 that with all of the other irrigation wells

25 case, there will be Kansas employers, 25 pumping, the neighbors using the amounts
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1 they've used historically, and with the 1 There's no evidence in the record to

2 Cities of Hays and Russell reducing their 2 indicate that any Water PACK member will

3 irrigation rights from over 7700 acre-feet 3 not be able to continue to exercise their

4 per year to just 4800 acre-feet per year 4 rights. There's enough water for

5 will reduce the decline on the ranch versus 5 everybody, the sky isnot falling. But

6 resuming irrigation, and that's to the 6 that's not good enough for Water PACK.

7 benefit of the neighbors. 7 They want to stop the Cities from

8 Their expert is going to testify that 8 exercising their rights. Their alleged

9 there are up to 713 wells that will be 9 material lowering or deleterious effect is
10 impacted by thistransfer, most -- many of 10 nothing more than the little shepherd boy
11 them are just by lessthan aninch. And 11 crying wolf.

12 only one well will decline between 2.6 and 12 But that's not the end of the impairment

13 2.8 feet at -- and will decline more than 13 story. Kansas law applies the western

14 the GMD model showsif you believe his 14 water law doctrine of priority, firstin

15 testimony, which we think is -- should not 15 timeisfirstinright, K.S.A. 82a-707.

16 be believed for a number of reasons; that 16 The date of priority and not the kind of

17 the -- hisreport showsthat it'san 17 use determines whether -- how to allocate

18 additional 2.6 to 2.8 feet of additional 18 water when there isinsufficient supply,

19 decline after 51 years of continuous 19 which there is not, there's plenty for

20 pumping at 4800 acre-feet per year over 20 everyone. There are numerous other

21 what -- what our -- what our original model 21 statutes that deal with this, that say the

22 showed. 22 samething. Kansaslaw isclear, firstin

23 Dr. -- we intend to call David Barfield, 23 timeisfirst in right, and thisis not

24 the former chief engineer, who is an expert 24 complicated or arcane; it's the same rule

25 on -- he'snot amodeler, but heisa-- he 25 we al learned in grade school in the lunch
Page 46 Page 48

1 iswell versed in reading and reviewing 1 ling, no cuts.

2 models, and he will testify that those -- 2 Water PACK members know the rule, Water

3 the conclusions of their expert are 3 PACK lawyers know therule, in fact their

4 fundamentally flawed, there's no legitimate 4 trial brief doesn't just cite but quotes a

5 basis -- well, strike that. 5 Tenth Circuit opinion that says that the

6 I'm going to go into alittle more 6 Division of Water Resources must always

7 detail. Asl said earlier, awater right 7 protect senior water rights above junior

8 will only impair another water right if 8 water rights.

9 there's an unreasonable lowering of the 9 | would direct you to the screen to show
10 static water level beyond reasonable 10 you a spreadsheet showing -- and, Jami, if
11 economic limit, K.S.A. 82a-11 -- excuse me, 11 you could zoom in. Thereyou go. |
12 82a-711, parentheses ¢ -- K.S.A. 12 have -- this spreadsheet shows the -- the
13 82a-711(c). 13 water -- the water appropriation rightsin
14 The next statute, the next provision, 14 priority order with the Hays and Russell
15 82a-711a, with no parentheses, goes 15 water rights on the R9 Ranch in red.

16 farther. It statesthat every water 16 It shows all of the senior -- the rights
17 appropriation right owned by Hays and 17 that are junior to Hays and Russell, and as
18 Russell and every appropriation right owned 18 you can see, there are 13 water rights that
19 by a Water PACK member includes an express 19 are junior to the bulk of the Hays and

20 condition that allows for the reasonable 20 Russell water rights. There are afew of
21 lowering of the static water level. It 21 Hays and Russell water rights that are

22 specifically alows new permits that may 22 smattered in with the bunch, but there are
23 cause or will cause the level to be lowered 23 23 water rights that are junior to every

24 at the point of diversion of a senior water 24 single water right on the ranch. If

25 right. 25 pumping 4800 acre-feet of water impairs
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1 any -- impairs anyone, it's mostly Water 1 Because of their location in the state,
2 PACK members because there are only three 2 they've spent decades searching for other
3 of those water rights who are owned by 3 sources that are feasible drought
4 non-Water PACK members. 4 resistant. They'velooked at Kanopolis
5 Intheir brief, they raised this 5 Lake, Waconda Lake, Cedar Bluff, Wilson and
6 Anti-Speculation Doctrine, it doesn't help, 6 Fossil Lake. None of those sources are
7 it doesn't apply, and I'm not going to go 7 workable.
8 into it at thistime but it doesn't help 8 They've looked at -- they've tried --
9 them either. 9 talked about trying to draw more water from
10 Hays and Russell meet all of the other 10 the Smoky Hill and Big Creek, which is
11 requirements of the Transfer Act. We will 11 where they already draw their sources, and
12 show that both Hays and Russell have 12 there's no more reliable water in that
13 adopted conservation plans that have been 13 area. They'velooked inthe Middle
14 in effect for many years. They have 14 Arkansas River, the Pawnee River, the
15 resulted in the lowest gallons per person 15 Solomon River, the Saline River. They've
16 per day in the state. Water PACK is 16 looked for groundwater in the Dakota
17 essentially seeking to punish the Cities 17 aquifer and the Ogallalaaquifer. And |
18 for having conserved water and -- which is 18 will pause to say that in 1992 the City of
19 aviolation of Kansas law and something 19 Hays did drill several water wellsin the
20 that Water PACK members would never stand 20 Dakota, but they are only -- they're only
21 for. 21 capable of producing about 120 acre-feet a
22 Both Hays and Russell have implemented 22 year.
23 great structures that encourage the 23 They've even looked at several
24 efficient use of water. Infact, rates 24 outside-the-box solutions. The Pikitanoi
25 are -- rise astronomically for large users 25 project that was sponsored by the Kickapoo
Page 50 Page 52
1 during severe droughts. | would tell you 1 Indian Tribe in northeast Kansas was -- was
2 that there are several -- that there are 2 discussed as an alternative, and that
3 several residential water billsin the City 3 didn't work out. They looked at water
4 of Hays over $1,000 for a month's use for 4 rights as far away as west of Garden City,
5 residential use, and at least onein 5 there's alarge contiguous body of land,
6 Russell, and all in an effort to curtail 6 irrigated land that they could have
7 significant outdoor water use. 7 purchased, but it'salong -- alot longer,
8 There are no detrimental environmental 8 alot farther away, and there are other
9 impacts. The ranch has been converted to 9 problems.
10 native grass, it will increase habitat, 10 Theranch isthe only economically
11 especialy for the lesser prairie chicken, 11 feasible, drought-resistant water supply
12 it will reduce erosion, and the year-around 12 that the Cities can have. Appropriate
13 vegetative cover will help with water loss, 13 measures have been taken to address water
14 reduce water consumption, and improve air, 14 quality. Locally, Hays uses contam --
15 soil, and water quality. 15 diverts water and runsit through a
16 There are significant public health and 16 stripper, an air stripper to remediate
17 welfare benefits to assuring Hays and -- 17 historical contamination from dry cleaners.
18 that Hays and Russell have adequate 18 | could go into some detail about the
19 supplies. In fact, one of our witnesses 19 design. Thisisastandard -- thisisn't a
20 will testify that he -- that during severe 20 complicated, rocket science type project.
21 drought, especially inthe'11 and '12 time 21 WEe're not trying to build a nuclear power
22 frame, there were times when he wondered 22 plant, we're not trying to build a
23 whether he was going to get up in the 23 skyscraper here. Thisisapipeline
24 morning and be able to turn on the spigot 24 project. There will be some disruption
25 and have water come out. 25 during -- during construction but -- and as
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1 I've discussed, the changes are not going 1 invested enormously in this project and now
2 to cause impairment. In fact -- and that's 2 are faced with challenges with unsupported
3 the only thing that could be an impact, but 3 claims by people who want to deny Hays and
4 I've dready said that we're reducing 4 Russell their lawfully purchased water
5 our -- the quantity from 7700 acre-feet for 5 rights, will continue to exercise their
6 irrigation to 4800 acre-feet per year on 6 own.
7 average, but it will also reduce therate 7 The benefits to the State of approving
8 of withdraw. 8 thistransfer are so much greater than
9 The water rights on the ranch currently 9 denying it that the opponents haven't even
10 authorize about 40,000 gallons per minute 10 tried to focus on statewide benefits;
11 of diversion. The Master Order limitsthe 11 they're focused on local impacts only.
12 Citiesto 14 wells, with a maximum of 12 It'stime to give the citizens of Hays and
13 13,950 gallons per minute. The evidence 13 Russell what they're entitled to, we would
14 will show that the plan is to divert those 14 respectfully request that you recommend
15 to -- to pump those wells on arotating 15 that the panel approve the transfer as
16 basis at just 350 gallons per minute, about 16 reguested. Thank you, Y our Honor.
17 12 percent of what -- of the irrigation 17 MR. COLE: Ken Cole appearing for
18 rate. So even apart from the reduced 18 the City of Russell. First, I'd liketo
19 quantity, the rate will reduce -- be 19 thank the hearing officer and then
20 reduced further as well. 20 ultimately the panel for considering our
21 | would also point out that this -- that 21 application, acting upon the application;
22 the plan is not to drill all 14 wellsand 22 this has been along process, a process
23 divert 4800 acre-feet right off the bat. 23 that started actually years and years
24 The plan isto do thisin two phases, with 24 before the application was filed.
25 seven wellsto start, soit's likely that 25 Mr. Traster has done agood job
Page 54 Page 56
1 only about half of the water will be 1 summarizing the scope and the purpose of
2 diverted from the ranch in the early years. 2 this hearing so | won't repeat that. | do
3 The GMD admits that the transfer complies 3 want to briefly summarize some of the
4 with all of its regulations, and there's no 4 evidence that'll be presented and -- and
5 evidence that -- that thisis going to 5 bring a focus on the City of Russell.
6 violate the GM D management program. 6 The City of Russell was incorporated in
7 In conclusion, Y our Honor, the Cities 7 1872. It'sin western Kansas, a small town
8 have spent literally decades struggling 8 in western Kansas. But unlike most small
9 with inadequate, drought-susceptible water 9 towns or towns in western Kansas, and most
10 supplies. For years, they've had to live 10 townsin Kansas, it was not built next to a
11 under the stigma that they lack real 11 river, which isalittle ironic in where
12 reliable water supplies, and that's because 12 we're meeting here today and we can see a
13 they do. 13 large river flowing past this hearing
14 Their growth has been stunted, they've 14 place.
15 lost business opportunities, they can't 15 Thisis-- Russell was arailroad town,
16 even take along shower, water their lawns 16 it'swhy it was built whereitis. The
17 in many cases, or wash their cars. During 17 riverswe rely upon, the closest river we
18 the drought, they have legitimate fears 18 rely upon is 7 miles to the south. Our
19 about not being able to utilize water for 19 existing sources, as Mr. Traster has
20 basic purposes. 20 indicated, are quite similar to the City of
21 They don't have -- in Hays and Russell, 21 Hays, it's Big Creek and Smoky Hill River.
22 you don't have -- they don't haveto live 22 Smoky Hill River is groundwater production,
23 the way the rest of us do, and they've been 23 Big Creek is surface water production.
24 living that way for decades. They finally 24 Both of those are susceptible to droughts,
25 have a chance to right the ship. They've 25 both of those are at various points
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1 stressed by both the use and in some cases 1 LLC for Water PACK and Edwards County. Our
2 contaminants that can come down theriver. 2 perspective, as you recognize, is different
3 Neither arereliable. 3 from the Cities, but it's different for
4 The evidence has shown that the City of 4 reasons other than has been characterized
5 Russell has for 60, 70 years explored and 5 in the sense that thisis not a situation
6 looked for another viable, reasonable, 6 where Water PACK and its many members or
7 affordable water source. We've -- the 7 the County are taking anot in your
8 engineering reports on file will list those 8 backyard approach. What they are doing is
9 various studies, they'll list those various 9 trying to address in a constructive way a
10 options, they'll list options that were 10 issuethat is of existential concern for
11 explored, all of which were discarded. 11 members and existential concern, frankly,
12 Y ears ago, the Cities looked south to 12 for Kansas and throughout the midwestern
13 the ranch in Edwards County, a ranch that 13 states.
14 was available to the public at large, a 14 There'sredly, as-- as Y our Honor will
15 ranch that they purchased on the open 15 see, | think there'sfive facts, five
16 market, who may finally provide that water 16 issues, concepts that preclude approval of
17 security that everyone looks for and 17 therequest asis. Thefirst of thoseis
18 certainly needsto move forward. After 18 that the Cities need much less water than
19 exploring all other options, the R9 is our 19 they have sought in their application.
20 option. 20 Well talk about that alittle bit more
21 The opposition and some of the reports 21 as-- aswego on, but that simply is
22 that are filed suggest that our communities 22 not -- is not disputable. They will say
23 and perhaps many communitiesin western 23 that, they will acknowledge that.
24 Kansas areredly just at a standstill, 24 The second issue is the Cities
25 perhaps declining, perhapsit'sonly a 25 application does not provide an anaysis of
Page 58 Page 60
1 matter of time. The evidence will show 1 future water needs. Mr. Traster is
2 that's not the case. The evidence will 2 incorrect in saying that needsis not a
3 show that Russell is avibrant community, 3 component of awater transfer, and we will
4 it isacommunity that people are moving 4 show the Court why that is, in fact,
5 to, itisacommunity that has economic 5 incorrect.
6 prospects at its doorstep, but it isa 6 Third issue is that the Cities
7 community that islimited. Andit's 7 population growth estimates are materially
8 limited by its available, reliable water 8 inaccurate to the tune of at least twice,
9 source. You give usthat vehicle and the 9 and that information comes from the expert
10 State will recognize a tremendous amount of 10 for the Cities. We, in fact, will provide
11 value. Thank you. 11 that same information from our experts, but
12 MS. LANGWORTHY': Your Honor, | was 12 in this case thisis from the Cities.
13 notified that the feed was lost for the 13 The fourth of these is that the transfer
14 Zoom. 14 volume will, in fact, materially lower the
15 MS. LEE: Yeah. 15 water table. To the extent that's true,
16 PRESIDING OFFICER: And I'mtrying 16 which we think is demonstrable, that
17 to get it restored here. 17 equates to impairment, and | don't think
18 MS. LANGWORTHY: Okay. | hope that 18 there would be an argument from the other
19 the buttons we pushed over there didn't 19 side about that. The question becomesis
20 cause that but ... 20 it more than reasonable lowering of the
21 (Discussion held off the record.) 21 table, and Mr. Larson, our distinguished
22 PRESIDING OFFICER: Should be back 22 expert, will address that issue.
23 up now. All right. Mr. Lee. 23 And the last of these -- or the next of
24 MR. LEE: Your Honor, may it please 24 those issues is that the -- that the
25 the tribunal, Charles Lee of Lee Schwalb, 25 Anti-Speculation Doctrine s, in fact, a
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1 part of Kansas law. We have cited in our 1 that they need less than they are seeking.
2 trial brief Mr. Griggs comment to that 2 The application, and thisis just taken
3 effect, it is-- you can seein looking at 3 from the application itself, seeks 6,756.8
4 the Water Transfer Act, and particularly 4 acre-feet of water per year. Mr. Traster
5 the implementing regulations, that the 5 has aluded to the TYRA limitation of 4800,
6 principles of the Anti-Speculation Doctrine 6 which iswhat the chief engineer imposed on
7 that have been adopted in most western 7 the Cities, but that is, in fact, the
8 states that share water law concepts with 8 application.
9 Kansasthat it is, in fact, avibrant -- 9 Contrast that with the combined present
10 vibrant sort of issue and applicable and 10 usage for the City of Hays and City of
11 helpful here. 11 Russell in 2020, that was 2766 feet, so
12 So the -- the issue of the first of 12 you're talking about the percentage, that's
13 these, the Cities does not -- do not need 13 something between twice and three times
14 the water that they have requested. They 14 more than they used in 2020. Henry
15 don't know how much they need because they 15 Schwaller was - Schwaller perhaps, | may be
16 have not undertaken a water needs analysis. 16 mispronouncing his name - acknowledged this
17 We had the opportunity to take 17 issue. Thisisthe April 12th edition of
18 Mr. Dougherty's deposition, who is the city 18 the -- 2019 of Hutchinson News, and they're
19 manager for the City of Hays, and he 19 quoting Mr. Schwaller at a meeting where he
20 acknowledged, in fact, that there was no 20 says, and I'm quoting, we certainly don't
21 such -- no such study undertaken. 21 need the entire water right, Schwaller
22 And that is, in fact, areguirement. 22 said, but we've been working with other
23 The regulations and specifically Kansas 23 communitiesin the area.
24 Administration -- Administrative Regulation 24 Well, those other communities, Y our
25 5-50-2 has -- one of the reguired 25 Honor, are not part of this application and
Page 62 Page 64
1 components of the application requires that 1 cannot be considered even if there was a
2 there be -- that the projected water needs 2 contract in place, which isan issue
3 of the applicant be demonstrated and the 3 addressed by the Anti-Speculation Doctrine
4 basis for those projections, so that 4 aswell. The argument goes on to say that
5 clearly is contemplated as part of -- as 5 the R9 more than doubles the water capacity
6 part of the act. And also related to that 6 that Hays and Russell have currently. So
7 isasimilar requirement for a projected 7 thisisdirectly relevant to how much you
8 per capita per day usage for public water 8 need. They say they don't need this much,
9 supply users. So that is part of the act, 9 and, of course, asto the previous dlide
10 how much do they need, and that isa-- is 10 they don't know exactly how much they do
11 afundamentally important issue in this 11 need.
12 proceeding. 12 Thisis acknowledged, again,
13 As| indicated, Mr. Dougherty, who is 13 Mr. Dougherty's deposition, he is presented
14 the city manager and who's well versed with 14 with a quote from the former mayor that |
15 this act and has lived it for a period of 15 read to him which is, quote, we certainly
16 time, was asked about a water needs study, 16 don't need the entire water right now that
17 and his response to that in his deposition 17 we can take from the ranch, end quote, and
18 was, off the top of my head, | can't tell 18 my question to him -- to him was, do you
19 you specific reports that have addressed 19 agree with that statement, and his answer
20 water needs. And it's not there, it's not 20 is| do.
21 in the application either. 21 Harvey Economics, who is our expert on
22 Thisissue of how much is needed 22 this subject, states, and Y our Honor will
23 obvioudly is difficult for the Citiesto 23 hear this, that Net future water needs for
24 know if they don't have awater needs 24 the Cities will be much less than the
25 study, but what they -- what isclear is 25 Cities have indicated in their KWTA, Water
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1 Transfer Act, application and supporting 1 potential future scenarios of municipal
2 information, and there will -- thereisa 2 pumping significantly increases the impacts
3 good deal of support for that statement by 3 to groundwater levels by five times.
4 Harvey Economics. 4 Increasing the impact by five times, we
5 I mentioned the Cities' population 5 would suspect that most folks would say
6 growth estimates, that is part of the Water 6 that that is something beyond reasonable
7 Transfer Act requirementsisto look at 7 and certainly is-- certainly is material.
8 what future population will be, and it's 8 He aso saysthat The failure of Burns &
9 not -- it's not curious asto why that is, 9 McDonnell to consider the reduction in
10 because that has to do with the calculation 10 groundwater recharge, which is an important
11 of what future water needs will be and 11 issue that Y our Honor will hear about in
12 the -- in this case, the application 12 this case, understates the potential future
13 states, and I'm quoting from that, 13 negative impacts to groundwater levels that
14 population projections for 2026 and 2036 14 would occur when municipal pumping replaces
15 are based on 2 percent annual population 15 irrigation pumping on the R9 Ranchlands.
16 growth, 2 percent as approved by the chief 16 Basically, what Y our Honor will hear is
17 engineer. 17 that there should have been, and you'll
18 But, in fact, thisis Ms. Haase, who is 18 hear this not just from Water PACK but also
19 their population growth expert, and thisis 19 from GMD5, that the -- that the change that
20 her direct testimony, | conclude within a 20 ismentioned by Mr. Larson here has a
21 reasonable degree of professional certainty 21 municipal -- has an effect that should have
22 that an estimated growth rate of 1 percent 22 been taken into account and thus the
23 annually over the next 10 to 20 yearsis 23 groundwater recharge predictions that the
24 likely for the City of Hays. We will see 24 Citieswould like to rely on are flawed.
25 why even that number is suspect, but she 25 The Anti-Speculation Doctrineis
Page 66 Page 68
1 herself, without any further prompting from 1 important throughout the West, it is-- we
2 anybody else, has cut in half the 2 guoted and cited the Pagosa cases in our
3 population growth estimate that the City 3 trial brief, and if onelooks at what are
4 used as part of its application. 4 really the fundamental constituent elements
5 Harvey Economics, which, of course, is 5 of the Anti-Speculation Doctrine, one will
6 our expert, and I'm quoting from this, that 6 see that that ties into what the Water
7 projections developed for Ellis and Russell 7 Transfer Act is borrowing.
8 Counties show a projected population growth 8 Thefirst of those elements that needs
9 rate for Ellis County of .34 percent per 9 to be answered iswhat is areasonable
10 year through 2045 and a growth rate of 10 water supply planning period? That issue
11 0. -- or .06 percent per year for Russell 11 hereisbasically 51 years. It can be
12 County. 12 argued that that istoo long.
13 Now, it istrue that Ellis County is not 13 But then the second of those elementsis
14 coextensive with Hays nor is Russell County 14 what is the substantiated population or
15 coextensive with -- with Ellis County, 15 what are the substantiated population
16 Ellis County and Russell -- and Hays are 16 projections based on normal rate of growth
17 not the same thing; however, they are 17 for that period? That simply goes back and
18 certainly the dominant communitiesin those 18 isdirectly incorporated into regulations
19 cities. 19 that say you need to provide us, you
20 Thisissue that -- of whether there will 20 applicant need to provide us with what the
21 be amaterial deleterious effect on the R9 21 projected population will be.
22 area and specifically Water PACK members, 22 And third, what amount of available
23 that's addressed in the Larson analysis, 23 unappropriated water is reasonably
24 and what he saysisthat The inclusion of a 24 necessary to serve reasonably anticipated
25 reduction in groundwater recharge in the 25 needs above its current water supply?
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1 Weéll, we don't have that in the 1 they prosecuted a change of use proceeding
2 application, and the Anti-Speculation 2 to change the R9 Ranch fromirrigation to
3 Doctrine will say that we should, and 3 municipal. If all these factorsthat are
4 the -- and the -- Y our Honor will hear what 4 in the regulatory scheme and that are in
5 the current water supply is, including what 5 the Anti-Speculation Doctrine weren't
6 the current water supply is under decadal 6 important as part of this, then the -- the
7 drought situations, and that will be, | 7 Transfer Act becomes superfluous.
8 think, information that -- that you will 8 Thisissue, and | want to be clear that
9 find important. 9 neither we nor our -- our clients are
10 Thelast of these issues, we have 10 unsympathetic to the -- the water situation
11 concerns about where the analytical support 11 in Hays. Wethink it will be demonstrated
12 for the Cities' effortsis coming. That 12 that it is perhaps less dire than -- than
13 first box thereisa-- isa-- istaken 13 may be intimated here, but nonethel ess
14 from a memorandum that the City of Hays put 14 thereis, without question, awater issue.
15 together, and | suspect it's hard for you 15 But in talking about -- and I'm roughly
16 to see, but it talks about what will be 16 paraphrasing Mr. Traster, in talking about
17 paid to Burns & McDonndll if this project 17 the issue of the City of Hays, citizens not
18 proceeds, and it's roughly -- the 18 having to live unlike other citizensin the
19 combination of those two figuresis roughly 19 State, it's hard to see how that changes.
20 $8 million. 20 Wwell -- you'll seein the testimony
21 The second of those boxesisa-- the 21 that Mr. Dougherty, in his deposition, said
22 header from an email from Mr. Barfield 22 those conservation measures are not going
23 reaching out to various folks after he 23 to change, we are going to keep them in
24 retired and went into a private practice 24 place and the citizens of Hays are used to
25 and saying would you like to be on my -- on 25 that and they will live with that. And so
Page 70 Page 72
1 my mailing list. And the two highlighted 1 to say that somehow thisis-- thisisa
2 names there are David Traster and Toby 2 solution to greener grass, based at |east
3 Dougherty. 3 on what Mr. Dougherty has testified about,
4 Wetak about that, of course, in our 4 would be incorrect.
5 motion to strike Mr. Barfield, and which | 5 The Cities, Y our Honor, importantly
6 realize you have not had an opportunity to 6 don't need the water but -- in the volumes
7 see, but it strikes us as untoward. And 7 that they're talking about, but it is -- it
8 maybe that's just us and you can tell us, | 8 isvitally important, | think, for us all
9 guess, at the end of the day, but that isa 9 to recognize that the Water Transfer Actis
10 concern we have. 10 not azero sum game. The-- it
11 So, you know, what -- what Mr. Traster's 11 specifically alowsfor atransfer of less
12 argument suggests to me isthat the Water 12 water than the applicant has sought, and if
13 Transfer Act can be consigned to the 13 one looks at what are the -- are the -- the
14 dustbin. He actsasif it doesn't have any 14 important issues here of how much water
15 real meaning in terms of the -- its 15 does the City need, what is going to be the
16 provisions and says that the only issueis 16 effect of the volume of water that they are
17 is there benefit to the State or is there 17 seeking on the aquifer, then oneisleftin
18 not benefit to the State or at least how is 18 asituation that there is a solution to
19 that weighed? But thatisa--isa 19 this, and it is a reasonabl e transfer and
20 misinterpretation. There wouldn't be any 20 not the transfer that they're seeking and
21 reason for the Water Transfer Act if that 21 do not need.
22 were the case. 22 We would ask one of two things, either
23 There -- there is a process as you would 23 that the transfer be rejected or that it be
24 know about change of use and the Cities 24 modified to alow for transfer of avolume
25 went through that. In other words, they -- 25 of water more commensurate with what the
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1 Cities demonstrated needs are, and that 1 DIRECT EXAMINATION

2 also would ameliorate what we consider to 2 BY MR. TRASTER:

3 be the effect on the aquifer in and around 3 Q So, Mr. Dougherty, state your name, please.

4 the R9 Ranch. Thank you. 4 A Toby Dougherty.

5 PRESIDING OFFICER: All right. 5 Q And your business address?

6 Ms. Langworthy, anything you want -- is 6 A 1507 Main, Hays, Kansas 67601.

7 there anything you wanted to present, 7 Q Andisthat the business address of the City of

8 Ms. Langworthy? 8 Hays?

9 MS. LANGWORTHY: No, Your Honor. 9 A ltis
10 PRESIDING OFFICER: All right. So 10 Q What -- what's your current position with the
11 we're at about 11:50 now, I'm going to 11 City?

12 propose that we just go ahead and take a 12 A I'mthecity manager.

13 recess until 1:00 o'clock and then come 13 Q And how long have you been employed in that

14 back and welll let the Cities start 14 position?

15 presenting their witnesses at 1:00. Does 15 A Since 2007.

16 that sound acceptable to everybody? 16 Q And beforethat, what were your -- what were

17 MR. TRASTER: That would be fine, 17 you -- how were you employed?

18 Y our Honor, thank you. 18 A | wastheassistant city manager from 2005 to

19 MR. LEE: Yes, Your Honor. 19 2007.

20 PRESIDING OFFICER: All right. We 20 Q And beforethat?

21 arein recess, go off the record, and we'll 21 A Beforethat, | wasthe city administrator in

22 resume at 1:00 o'clock. 22 Gallatin, Missouri.

23 (Thereupon, alunch recess was 23 Q And how long were you in that position?

24 taken; whereupon the following was 24 A Alittleover two years.

25 had.) 25 Q Isthat something you were trained for education
Page 74 Page 76

1 PRESIDING OFFICER: All right. It 1 wise?

2 is after 1:00 now, so | think we can -- | 2 A Yes | haveadegreein -- from -- sorry, | have

3 think we've got everybody back so we can go 3 a degreefrom the University of Kansas, yes.

4 ahead and go back on the record and resume 4 Q Andwhat'sthe specialty or --

5 the hearing. 5 A In political sciencewith a minor in public

6 We got our opening statements from 6 administration.

7 everybody, so, Mr. Traster, would you like 7 Q Andinyour -- what are your dutiesin your

8 to start with witnesses? 8 current employment as the city manager?

9 MR. TRASTER: Yes, call Toby 9 A | managethe affairs of the city of Kansas, all
10 Dougherty, please. 10 administrative affairs of the city of Kansas.
11 PRESIDING OFFICER: Mr. Dougherty, 11 Q City of Hays?

12 your testimony will be under oath subject 12 A I'msorry, City of Hays.

13 to the perjury laws of the State of Kansas. 13 Q And how many employees do you -- do you

14 Would you please raise your right hand. 14 supervise, either directly or indirectly?

15 15 A Approximately 190 full-time employees currently.
16 TOBY DOUGHERTY, 16 Q And the-- how many direct reports do you have,
17 having first duly sworn or affirmed, was 17 if you know?

18 examined and testified as follows: 18 A Approximately 13 direct reports.

19 19 Q Okay. Andis one of those direct reports

20 PRESIDING OFFICER: Y ou may proceed, 20 responsible for the operation of the -- of the

21 Mr. Traster. 21 water system?

22 MR. TRASTER: Thank you, Y our Honor. 22 A Yes, that would be Jeff Crispin, the water

23 I 23 resour ces director.

24 I 24 Q Sotell usalittle bit about the city, you gave

25 I 25 us its mailing address, what's its popul ation?
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1 A Approximately 22,000, | believe the 2020 census 1 I'm wrong, but you have exceptional or high --
2 had usat 21, 8 something. Yes. 2 highly rated trade pull factor?
3 Q Isitgrowing, isthe city growing? 3 A Correct.
4 A Wearegrowing, we areone of the few citiesin 4 Q |Isthat afair way -- I'm not trying to put
5 western Kansasthat are growing. 5 words in your mouth but I'm -- so I'll direct
6 Q Andl--1 guessit'sacity of the second 6 your attention to the screen, can you identify
7 class; isthat correct? 7 that document?
8 A That'scorrect. 8 A That isamap showing theannual precipitation
9 Q What'sthedifference-- what is-- isthere 9 across K ansas.
10 something special about that? 10 Q Okay. Andit'san exhibit -- for the record
11 A Classifications of cities are defined by the 11 Exhibit 1665. How isthis-- what isthe
12 K ansas statutes, and right now we are a city of 12 relevance of this -- of this document to -- to
13 the second class. Hays hasa population to 13 our inquiry today?
14 qualify for acity of thefirst class, but for 14 A SoKansashasawidevariation of rainfall from
15 logistical reasonsin the past, they haven't. 15 alittle over 15inchesin thefar southwest
16 Q So, | mean, isthis-- this doesn't mean you're 16 part of the stateto 46 inchesin the far
17 asecond classcity, it just means that that's 17 southeast part of the state. Haysisin aband
18 your classification? 18 that typically receives 22 to 24 inches of rain
19 A Kansashasfour classifications of cities. 19 per year and --
20 Q And they're based on population and other 20 Q Ifl--soheresRussell and here'sEllis
21 factors, it isn't agrading system? 21 County.
22 A Correct. 22 Jami, | think that we're not seeing the
23 Q Youdidn't get aB in-- on city government, 23 whole thing. Okay. There we go.
24 thisisjust a designation; isthat correct? 24 So I've got my pointer on, | think, Ellis
25 A Correct. 25 County; isthat right?
Page 78 Page 80
1 Q Sodoyou operate awater supply system? 1 A Correct.
2 A Wedo. 2 Q |It'salittlehardtoread, sol -- | know where
3 Q Wwidll, tel us-- tell usalittle bit about 3 itis, | just -- and so this band, this orange,
4 Hays, | mean, just set the stage here for us. 4 lighter orange band has an average annual
5 A Haysistheregional economic hub of northwest 5 precipitation of what?
6 Kansas. Wearehometo Fort Hays State 6 A Of 22to24inchesof rain per year.
7 University, the largest employer in Haysisthe 7 Q Andthe band to the east of that little darker
8 Hays Medical Center. We arearegional shopping 8 orange, that's -- is that the band that Russell
9 and medical serviceshub. Wehavea 9 isin?
10 disproportionate amount of retail services, 10 A That'scorrect.
11 which isreflected in our retail pull factor, 11 Q Andwhat'stheir average rainfall?
12 which isthe amount of people from outsidethe 12 A Between 24 and 26 inches of rain per year.
13 city that shop inside of the city, and we 13 Q I'mgoing to point here and just to the west of
14 have -- have had significant growth in that 14 the Hays-Trego County line at that reservair, is
15 category and expect future growth in that retail 15 that -- do you recognize that?
16 category. 16 A That would be Cedar Bluff Reservoir.
17 Q When you say disproportionate, what do you mean 17 Q Okay. Andit'sin--it'sinaband that hasa
18 disproportionate, meaning -- 18 little lessrainfall than fallsin Hays or
19 A Meaningwearetypically in thetop fivein 19 Russell, does it not?
20 Kansascitiesin retail pull factors. 20 A Theyelow band would be 20 to 22 inches of rain
21 Q Sometimes disproportionate has a negative 21 per year.
22 connotation, you don't mean it in that context 22 Q NextI'dliketo direct your attention to
23 here? 23 this -- this screen -- this - what am | going to
24 A No, wemean in a good way. 24 call it - foam board, | guess, and can you
25 Q Andsowhat you're sayingis, and correct meif 25 describe what that document is?
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1 A Thisisarendition of the Smoky Hill and 1 think it's 20 -- 2658. Tell us about this map,
2 Big Creek water sheds asthey flow into Hays and 2 Mr. Dougherty, please.
3 then the Hays and Russell wellfields on the 3 A Thismap showsthe same population centersthat
4 Smoky Hill River. The shadingsin color aredue 4 was shown in the previous map, so communities
5 to elevation changes. 5 with a population of morethan 5,000. It also
6 Q Andfortherecord, that is Exhibit 2822, and 6 shows the same boundaries of Hays, Russdll, the
7 the -- it's specifically at Cities' page 103417. 7 counties, and then Edwar ds County and the R9
8 Let's go back to the screen for amoment and 8 Ranch. What it also showsisthe major and
9 look at 2657. Canyou tell uswhat's -- what's 9 minor alluvium through Kansas, so riversand
10 being shown here? 10 streams, aswell asthereservoirsin Kansas.
11 A Thisisamap of Kansasthat has Ellis County, 11 Q And for the record, what do you mean by
12 Russell County, the Cities of Hays and Russell, 12 aluvium?
13 along with Edwards County and the R9 Ranch 13 A Alluvium arethe areasthat are associated with,
14 highlighted. It also showsthe other population 14 | guessfor lack of a better word, theriver
15 centers, | believein excess of 5,000 in 15 bottomsor creek bottoms, the areas that would
16 population, and it showsthelocation of the 16 typically be saturated by flow in a particular
17 High Plains aquifer in a shaded area. 17 creek or river.
18 Q Sotheorange, light orange areaisthe High 18 Q Sothe--asl -- as| understand it, the City
19 Plains aquifer? 19 of Hays has awellfield, and we'll talk about
20 A That'scorrect. 20 thisin more detail, but inside the City of Hays
21 Q Sothere'sabox on here labeled Edwards County 21 and then south on the Smoky Hill River; isthat
22 and there'san outlineinred, | think it'sa 22 correct?
23 little hard to see from here, but what's that 23 A Correct, we have a Big Creek wellfield that we
24 red box or red highlighted area? 24 refer to asour city wellfield, and then we have
25 A That would bethe boundary of the R9 Ranch that |25 awellfield on the Smoky Hill River 12 miles
Page 82 Page 84
1 Hays and Russell own. 1 south of town that we refer to asthe Smoky Hill
2 Q InEdwards County? 2 wellfield.
3 A In Edwards County. 3 Q Let'slook back at this map over here on the
4 Q Andjust for the record, it's more than 35 miles 4 foam board and can you kind of -- do you have a
5 from Hays and Russell, is that not correct? 5 pointer with you?
6 A Yes, itisapproximately 77 milesfrom Hays; I'm 6 A | do.
7 not sure how far it isfrom Russell, probably 7 Q Canyou show us Hays and Russell on that map? |
8 closeto the same. 8 can seeit, | think, but ...
9 Q Sowhat'ssignificant about showing the High 9 A SoHaysislocated here, Russell islocated
10 Plains or the Ogallala aquifer on this map? 10 here.
11 A Thesignificancefor meisthat the High Plains 11 Q All right. So-- and where would the Hays Smoky
12 aquifer does not provide a sour ce and 12 Hill wellfield bein -- on there?
13 opportunity for a source of water for Hays and 13 A TheHays Smoky Hill wellfield is due south of
14 Russell because we do not overlie that aquifer. 14 town. It'son Highway 183, it straddles both
15 Q Sojustlooking at the map, isthisthe Smoky 15 sides of 183 for a couple miles on each side.
16 Hill River that I'm pointing to? 16 And then Russell'swellfield in the Smoky Hill
17 A ltis. 17 River isapproximately here, it'sjust a few
18 Q Anditlookslike, for the record, that the 18 miles upstream of Hays wellfield.
19 Ogallala portion of the aquifer, there's 19 Q Andit'snear the-- near asmall town there,
20 Ogallaanorth of the -- of the Smoky Hill 20 isn'tit?
21 basin, there's Ogallala south of the Smoky Hill 21 A Thetown of Pfeifer.
22 basin, but there's sort of abig blank spot 22 Q AndtheHayswelfield is near what town?
23 there. Isthat afair characterization? 23 A Thetown of Schoenchen.
24 A Yes itis. 24 Q You'regoing to need to spell both of those
25 Q Allright. Let'sgo tothe -- the next map, | 25 names for the court reporter, she's already
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1 giving methe evil eye. 1 and the aluvial aquifer?

2 A P-F-I-E-F-E-R. 2 A Correct.

3 Q Maybe-- 3 Q Isthat what you're --

4 A Orisit E-I-F-E-R? Okay. P-F-E-I-F-E-R and 4 A Correct.

5 Schoenchen is S-C-H-O-E-N-C-H-E-N. 5 Q Okay. Andsodoyou-- canyou-- doyou--is

6 Q Shedidn't give mean evil eye, shejust knew 6 there a distinction or a difference between the

7 that | was going to -- she was going to if | 7 Ogallalaaquifer and the High Plains aquifer in

8 didn't say something. 8 your mind?

9 So, Mr. Dougherty, what's the -- how has 9 A It'smy understanding that the entire aquifer
10 the Cedar Bluff Reservoir affected the flow in 10 from South Dakotato Texasisthe High Plains
11 the Smoky Hill at this -- at the Hays wellfield? 11 aquifer, but in Kansas, maybe outside of Kansas,
12 A Cedar Bluff Reservoir effectively truncates any 12 but in Kansas, the portion to the west that
13 flow upstream of the dam and impoundsthat water |13 is-- receivesvery little, if any, rechargeis
14 behind the dam, and because there are not 14 referred to asthe Ogallala, and the portion
15 regular scheduled releases from Cedar Bluff 15 that doesreceiverechargeisreferred to asthe
16 Reservoir, most of the water that'simpounded 16 High Plains aquifer.

17 behind thereservoir evaporatesor stayswithin 17 Q Andsoistheranch, if you know, in-- in the
18 thereservoir. Soit's effectively cut off the 18 High Plains or the Ogallala?
19 flow 25 miles upstream from our wellfield. 19 A Theranchisin theHigh Plains becauseit does
20 Q Sohow isthe Hayswellfield, | mean, it's 20 receiveregular recharge.
21 dependent on flow in theriver, isthere -- is 21 Q Solooking at this map, this 2659, we talked a
22 there regular flow in the river even though the 22 little earlier about the idea that there's no
23 Cedar Bluff cut it off? 23 Ogallalain the Smoky Hill River basin and
24 A Theresperiodicflowintheriver. Thereare 24 there's -- you're tapped into the -- the sources
25 timeswhen theriver runsdry and it'sa -- it 25 that are available, | mean, you've got two
Page 86 Page 88

1 doesn't take areally lengthy dry spell in order 1 aluvium -- aluviums, you've got the -- looks

2 to havetheriver dry up. But what it meansfor 2 like there's a Big Creek alluvium coming right

3 usisit -- essentially that we depend on 3 through Hays and then some -- the alluvium

4 rainfall in thisarearight here, and thisisa 4 from -- for the Smoky Hill, those are your

5 different watershed, but in thisarearight here 5 sources?

6 we depend on rainfall in order to benefit the 6 A That'scorrect. Wedo have a Dakota wellfield

7 Smoky Hill wellfield. 7 that isnot an alluvium, it isa confined

8 Q Sorainfal fallsdirectly in theriver but then 8 aquifer, a deep aquifer, but it provides minimal

9 fallsin places enough to run off into the 9 benefit. These are our main two sour ces of
10 river. Isthat fair? 10 water.

11 A Any -- any rainfall of significance will run off 11 Q Sohow much water does the Dakota produce?
12 of -- in thewatershed into theriver. If it 12 A Onan averageannual basis, | believe our last
13 makesit to thewellfield, it will provide 13 ten years, about 130 acre-feet. | think for

14 rechar ge because the Smoky aquifer isa-- it's 14 planning pur poses, probably 120 is a safe guess.
15 a pretty narrow aquifer, but it'svery coarse, 15 Q Butdon't you have alot more water rights on --
16 gravelly aquifer, it makesa natural storage 16 than 120 or 30 in that aquifer?

17 vessel; and it will soak up water fairly 17 A | believe we perfected 700 acre-feet of water
18 quickly, but it depends on water to fill up. 18 rights, but those water rightsaren't

19 Q Okay. Solet'slook at a map 2659, please. 19 sustainable because of the nature of the

20 What -- what is this map showing us? 20 aquifer'sdecline and the drawdown. And the
21 A Thisisthe same map before showing thecities 21 water isbrackish at best, and the more water
22 of the -- over 5,000, the alluvials, the 22 that's pulled out of the Dakota at a higher

23 reservoirs, but it also has put the High Plains 23 rate, the worsethe water gets. So |l have seen
24 aquifer back on thevisual. 24 studies of possibly up to 40 percent or more
25 Q Soit-- it shows both the High Plains aquifer 25 lossdueto brineif you -- if you get really

Pages 85 - 88 (22)

Court Reporting Service, Inc. 316-267-1201



Hays, Kansas & Russell, KSv

Formal Hearing - Voal. 1

Edwards County, Kansas & Kansas Water Transfer Act July 19, 2023
Page 89 Page 91
1 deep into the Dakota aquifer. 1 And we pushed back on that during the change
2 Q Sojust fromapractica standpoint, and | know 2 application process. Wefelt like the chief
3 you're not ageologist or a hydrologist, but 3 engineer didn't have theright toimpose that
4 from a management standpoint, you're sticking 4 processon us.
5 with about 120 to 30, maybe alittle more from 5 There's-- there'sactually a letter that
6 time to time, from the Dakotawells. Isthat a 6 our neighbor, Richard Wenstrom, wrote. The GMD
7 fair characterization? 7 was consideringa LEMA, a L ocal Enhancement
8 A Yes 8 Management Area, a couple years ago, and so
9 Q What arethe Cities actually requesting? 9 therewerealot of submissionsand commentsin
10 A TheCitiesarerequesting the approval to 10 that LEMA process. And our neighbor, Richard
11 transfer 6,756 acre-feet of water from the 11 Wenstrom, wrote a letter to the GMD that stated
12 R9 Ranch to the Cities of Hays and Russell, and 12 any attempt to reduce water rights by regulation
13 that amount isto be limited by the ten-year 13 isan uncompensated taking and should be
14 rolling aver age limitation, which is 48,000 14 defended in a court of law, and we agree with
15 acre-feet on aten-year rolling average. 15 that.
16 Q 48,000 or 48007 16 And so we pushed back pretty heavily on the
17 A 48,000in total in aten-year rolling--in a 17 idea of committing to something that isnot
18 ten-year period isthe way the Master Order is 18 required by regulation. After significant
19 structured. 19 discussionswith DWR, after discussion with the
20 Q Soover any ten-year period, you can't take more 20 attorneys, after discussionswith the governing
21 than 48,000, but every time -- every year, that 21 bodies, we deter mined that we have no will or
22 ten-year time frame skips ahead one; is that 22 desireto usethe property unsustainably, and so
23 fair? 23 we agreed for sake of the Master Order toreduce
24 A Correct, theway the Master Order isstructured, 24 our water rightson the R9 property in excess of
25 our consumptive use number for the water rights 25 the consumptive use number by approximately
Page 90 Page 92
1 on the R9is 6,756 acre-feet of water, sothat's 1 28 percent, and that'swherethe ten-year
2 our cap; that isthe number we could utilize up 2 rolling aver age came from.
3 tounder the Master Order. But because of the 3 Q Sohow did -- where did the 4800 acre-feet come
4 ten-year rolling aver age, that factorsinto that 4 from?
5 48,000 acre-feet on a ten-year rolling average, 5 A Duringthe change application process, we
6 so in subsequent yearswe would haveto use less 6 contracted with Burns& McDonnell to perform a
7 water if wedid useour full allotment. 7 modeling of the property to determine the
8 Q Soyou--you can use-- the practical limit is 8 sustainableyield number. We obtained the
9 4800 acre-feet per year, you can -- you can 9 Groundwater Management District Number 5'swater
10 exceed it but you pay aprice for that in later 10 model from the State after an open records
11 years. Isthat fair? 11 request, Burns & Mac then utilized that model in
12 A Yes, yes, we havetheright to use, under the 12 order to determine the number, the-- Burns &
13 Master Order, the 6,756-acre water, but for 13 Mac'sresultswerereviewed, I'm not sureif
14 practical reference werefer to the annual 14 peer reviewed isa proper term, but they were
15 sustainable water rights as 4,800 acr e-feet. 15 reviewed by the DWR staff aspart of this, and
16 Q Okay. And how did that come to pass, that 16 in the end DWR concurred that 4800 acr e-feet on
17 limitation? 17 an annual basis, or theten-year rolling
18 A During the change application process, the city 18 aver age, was the sustainable number for the
19 engineer asked, actually demanded that we agree 19 property.
20 to utilize the property sustainably. 20 Q What do you mean by sustainable?
21 Q Sothecity -- the city engineer did? 21 A AccordingtoBurns& Mac'sreport, after they
22 A No, I'm sorry, the chief engineer for the 22 ran the model, the -- the property was
23 Division of Water Resourcesdemanded duringthe |23 essentially no better or wor se off after
24 negotiationsthat the Citiesagreeto a 24 51 yearsof usethan it was at the time when the
25 sustainable yield commitment on the property. 25 model started, when the modeling period started.
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1 Q Sohow much water does Hays need? 1 specific manner, and | tried to inform the
2 A Weneed 4,800 acre-feet on an annual basis, or 2 opponent's counsd that it wasimplied decades
3 48,000 acre-feet on a ten-year rolling average. 3 before | cameto Haysthat we needed more water.
4 Q Butyoudon't need 67567 4 The-- the need for water was established well
5 A That was-- that wasimplied in my 48,000 5 beforel got to Hays and that our existing
6 acre-feet answer, but to correct, we need 6,756 6 sour ces wer e inadequate now, and so | wasless
7 acre-feet of water or 48,000 acre-feet on a 7 concer ned about future need than about current
8 ten-year rolling aver age as per the Master 8 need.
9 Order. 9 So the attorney kept pressing theitem and
10 Q Soyou were herefor the -- the opening 10 appeared to meto be asking for areport that
11 statements, you heard the opening statements -- 11 said something very specific about needing more
12 A Yes. 12 water. Sol indicated to the attorney that |
13 Q --didyounot? And you heard that the lawyer 13 would haveto check therecord, but | am aware
14 for Water PACK indicated that you testified that 14 of reportsthat showed that we have population
15 you didn't have any studies to show what your 15 growth scenarios and those population growth
16 need was. You heard that -- you heard what he 16 scenariosresult in us exceeding our different
17 said about what you testified to, did you not? 17 yield estimates at different times, but | would
18 A |did. 18 haveto reflect therecords. And in theend,
19 Q Washis characterization of your testimony in 19 the attorney kept asking, and so | finally had
20 your deposition accurate? 20 to answer that | can't recall the specific study
21 A No. 21 you'relooking for because that wasthe truthful
22 Q Why? 22 answer at thetime.
23 A Sothe-- theway my testimony in the deposition 23 BY MR.TRASTER:
24 was mischaracterized istwofold, and it would be 24 Q Sowhen you read what he put on the screen, was
25 helpful to read the exchangein the deposition 25 that an accurate statement of what you said in
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1 testimony. 1 that moment during your deposition?
2 Q I cangiveyouthetext, if you'dliketo have 2 | did say | don't recall at that moment.
3 it. 3 Okay. Haveyou -- do you think that it'safair
4 A No, no, that'sfine, I'm just saying if one 4 way to characterize your testimony in the
5 wanted to -- 5 context of the further discussion that you don't
6 MR. LEE: Your Honor, may | approach 6 know and there aren't any studies that deal with
7 the witness? 7 need?
8 MR. TRASTER: That's fine with me 8 | -- 1 dothink it'sa mischar acterization, and
9 but -- 9 I would liketo go back and restate that the
10 A 1 don't needtoseeit. | don't need to seeit. 10 need for an additional water source was
11 MR. TRASTER: Thank you, appreciate 11 established decades before | cameto Hays. They
12 it. 12 knew back in the'90stheir sourcesweren't
13 PRESIDING OFFICER: You can ask him 13 sustainable long-term and -- and couldn't
14 about it when you cross-examine him. 14 sustain the population they had during droughts.
15 MR. LEE: That'sfine. Tryingto be 15 Soit's--it'salittle bit likeif you're
16 helpful. 16 very poor, you don't need a study to tell you
17 A Soin preparation for my deposition, | did not 17 you're poor and you need more money. You know
18 review any documents. In preparation for my 18 you're poor and you need more money. So most of
19 deposition, | met with my attorneys, and | was 19 our studiesarewritten presuming we need more
20 advised to tell thetruth; and | was advised if 20 water. They talk about the search for
21 | don't know the answer to something, state as 21 additional water and -- and what water s could be
22 such. 22 available, and they talk about safeyield and
23 So during the deposition, | was asked 23 sustainableyield of our current sources. And
24 several lines of questions about studiesthat 24 they talk about growth projections. But there's
25 state that Hays needs morewater in avery 25 alot of presumption in those studiesthat we
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1 need an additional water source; otherwise, why 1 Q Soyour sources, your existing sources are
2 would we be looking for water sources? 2 vulnerable to drought, are they vulnerable to
3 Q Okay. Solet'sjust step back from studies and 3 other -- other issues?
4 the deposition and all that. You said Hays 4 A | --they could be vulnerableto contamination.
5 needs water. And so without, you know, any of 5 That would be the main thing would be
6 that, just why does Hays need water? 6 contamination.
7 A Weneed water because our existing sourcesare 7Q So--
8 inadequate during times of drought. When it 8 A Wedon't have a surface water intake so I'm not
9 rainsand the Big Creek alluvial isreceiving 9 worried about an algae bloom.
10 water and the Smoky Hill alluvial isreceiving 10 Q | don't wantto get out ahead of Russell here,
11 water, then we can produce our water rights. 11 but isn't Russell already having some problems
12 Possibly. We-- we haven't used our water 12 with an algae bloom of some kind?
13 rightsamount for along time, but the water 13 A Russdl hasa surfacewater right on Big Creek,
14 sour ces ar e very productive when there'swater 14 and, yes, that right, | believe, islimited
15 there. The problem isthey dry up very quickly 15 right now dueto an algae bloom.
16 and -- 16 Q Sothey'revulnerable from drought and there are
17 Q Does one of them dry up more quickly than the 17 other things that could happen. You're dealing
18 other? 18 with -- you've got -- your Big Creek wells have
19 A The Smoky Hill wellfield driesup faster than 19 some contamination with dry cleaner solvents as
20 the Big Creek wellfield. The Big Creek 20 | understand it; is that correct?
21 wellfield isalso -- it's slower to dry up, but 21 A Yes, thereisaplume of underground water
22 it'salso slower torecharge. The Smoky is 22 within the City that is-- contains, | think
23 quicker todry out, it isquicker torecharge. 23 it'sjust dry cleaning chemicals but it could be
24 So one of the expert reportswe presented 24 more. And then we have a -- a couple wellsthat
25 was -- showed the viability of our sources, the 25 werefer to asremediation wells, those wells
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1 production viability of our sourcesduring times 1 collect the contaminated water totry to stop
2 of drought, and what you seeis during a decadal 2 the spread of the plume and send it to an air
3 drought such asthe 1930s drought, our sources 3 stripper which removesthe chemicals and then
4 produced only 840 acre-feet of water. We 4 that goes back into our raw water collection
5 consume 2,000 acr e-feet of water ayear. To cut 5 system.
6 that lessthan half isa humanitarian disaster 6 Q Okay. | think we're going to get into that a
7 for Hays, Kansas. In a multidecadal drought, 7 little bit later but -- so during opening
8 our sources, which arepart of the historical 8 statements, Mr. -- counsel for Water PACK put a
9 record, our sour ces produce less than 500 9 statement up there by aformer mayor, Henry
10 acre-feet of water. That'sbeyond a 10 Schwaller, were you -- do you recall seeing that
11 humanitarian disaster. So we have an existing 11 on the screen?
12 need right now for an additional sour ce of 12 A 1do.
13 water. 13 Q And it wasaquote from a newspaper article,
14 Q SotheWater PACK's expert says that, okay, 14 right?
15 assuming you need water, the quantity should 15 A Yes, | believeit was.
16 be -- you should subtract your existing sources, 16 Q Andinyour deposition, you -- you agreed with
17 the quantity available from your existing 17 the statement that Mr. Schwaller made but it
18 sources from -- from your need. From a public 18 wasn't completely -- the quote wasn't --
19 policy standpoint, political science standpoint, 19 wasn't -- the quote of the newspaper wasn't
20 what -- isthat avalid analysis? 20 complete, was it?
21 A It's--no,it'snot avalid analysisand it's 21 A Itwasnot.
22 completely unreasonable. If our existing 22 Q How do you know what he actually said?
23 sour ces are not valid during times of drought, 23 A | wasat the meeting, | was at the Ellis County
24 why would we count them for future planning 24 commission meeting when the statement was made,
25 which includes droughts? 25 but 1've also watched the Y ouTube video of the
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1 meeting. 1 perfected and purchased on the open market in an
2 Q Soyou'renot basing it on your memory, you're 2 arm'slength transaction.
3 basing it on watching the vi -- or what are you 3 Q Sothe--the--what | saw on the screen was
4 basing it on, the video? 4 that the Anti-Speculation Doctrine is about
5 A [I'mbasingit on theYouTubevideo -- 5 unappropriated water, that you can't get
6 Q Okay. 6 unappropriated water. |Isthis-- are you asking
7 A --'causethat'sthe most recollection of the 7 for atransfer of unappropriated water?
8 meeting. 8 A Wearenot.
9 Q Soisitfairto say that Mr. Schwaller was 9 Q So--andinyour --inyour deposition, you
10 accurately quoted, but -- but there was -- it 10 said that you didn't recall any studies about
11 was truncated with Mr. Schwaller said or 11 need?
12 something to that effect? 12 A Yes.
13 A Correct. The--thestatement Mr. Schwaller 13 Q And -- and there were other studies that dealt
14 made was truncated in the newspaper version. 14 with alot of other things but you didn't recall
15 The statement Mr. Schwaller made was, we 15 studies about need. Do you -- have you been
16 certainly don't need the entire water right now. 16 able to review the records since your
17 Q Isthat true? 17 deposition?
18 A It'strue. Thenewspaper printed it as, we 18 A | have.
19 certainly don't need the entire water. 19 Q Haveyou been abletoidentify any specific
20 Q Okay. Sowhen wetak about what -- what the 20 studies that are about need?
21 City of Hays needs, you're telling us that you 21 A | have
22 don't need it now, but you do need it, so when 22 Q Andif | wasto put Exhibit 1-192 on the screen,
23 do you need it? 23 please. And scroll topage7. Theinternetis
24 A | don't know when we'regoing to need it. We-- 24 wonderful but it'salittle ow. So --
25 we know we need a certain amount right now to 25 A What'sthetitle?
Page 102 Page 104
1 make our existing sour ces adequate -- or 1 Q Black & Veatch Water Supply Study Summary Memo.
2 combined with our existing sourcesto make sure 2 A Oh,that'd bethe 1977 Black & Veatch water
3 that we can make it through a drought. Now, not 3 supply study memo.
4 knowing the possible severity of future 4 Q Right, right.
5 droughts, | don't know when that's going to 5 A | might --
6 happen or how much | would need duringadrought | 6 Q Well move onto -- and come back to that. How
7 that our existing sourceswould be short. I'm 7 about Exhibit 338, Jami? For the record, Jami
8 also not sure how we're going to grow in the 8 Buck isalega assistant and she's helping us
9 future, and so | can't determine that. 9 today and she can work magic.
10 What | do know isthisisa very expensive 10 Can you identify this document?
11 project. We aregoing to be borrowing monies 11 A Thisisamemo from Joe Aistrup, he waswith the
12 likely up to 30 yearsto pay back on this. We 12 Docking I nstitute at Fort Hays State Univer sity,
13 need to know as communities of Haysand Russell, |13 and he wrote a memo to David Pope, who wasthe
14 we need to know that water isgoingto bethere 14 chief engineer at thetime, that discusses Hays
15 for future generations. Hays and Russell can't 15 need for water in order to support future
16 afford toinvest that amount of money in 16 population growth, but the memo also mentions
17 something that may or may not bethere. And -- 17 that the lack of available water hashad a
18 and so that's why we need the assurance of the 18 detrimental effect on our past population
19 6,756 acre-feet of water, limit to the ten-year 19 growth.
20 rolling average so theranch istherefor future 20 Q Jami, could you take usto page 18151, please.
21 generationsto useif they grow into thefull 21 Mr. Dougherty, on the -- do you see this
22 usage of it. 22 graph on the screen?
23 Q Soareyou -- are you asking for water that -- 23 A | do.
24 for new appropriations, new water rights? 24 Q Wehaven't talked about this yet, but we're
25 A No, these are existing water rights, they were 25 going to talk about what happened in 1990, '91
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1 later on, but can you just briefly tell us what 1 been stunted sincethat point.
2 happened in 1990, '91, '92 time frame? 2 Q So--
3 MR. LEE: Your Honor, let me 3 A And, therefore, Dr. Aistrup determined that
4 interpose an objection that Black & Veatch 4 we -- we need water in order to make surewe
5 is not scheduled to appear, to my 5 have adequate growth.
6 knowledge, and thisis clearly hearsay. 6 Q Sothisgraph shows population -- actual
7 MR. TRASTER: Yeah, it'sclearly 7 population from roughly 1950 to 2000, and I'm
8 hearsay, hearsay isadmissiblein an 8 just reading it, and then the trend line, so
9 administrative proceeding so ... 9 what's the significance of the population that's
10 PRESIDING OFFICER: | have down this 10 above the trend line and population that's bel ow
11 as page 18151, isit still part of 11 the trend line?
12 Exhibit 3387 12 A Abovethetrend line meansthat we were growing
13 MR. TRASTER: It's part of 338, and 13 in excess of thetrend, of our past trends.
14 it's 18151 is the page number. 14 Below thetrend line meansyou're growing in
15 PRESIDING OFFICER: Okay. | will 15 per centages below the past trends.
16 overrule the objection, you can go to the 16 Q And canyou prove absolutely that that was the
17 exhibit. 17 only cause was alack of water?
18 MR. TRASTER: Thank you very much. 18 A | cannot.
19 BY MR. TRASTER: 19 Q Butisthere--isthisanindication that --
20 Q Sowhat happened in the'90, '91, '92 time 20 that lack of water may have affected your
21 frame? 21 growth?
22 A TheCity of Haysexperienced a very severe but 22 A ltis.
23 very short duration drought in 1991. And -- 23 Q Solet'sgoto-- turnsout that it's not
24 Q Soif welook over here at these maps or this 24 Exhibit 1-192, it's Exhibit 192, and that should
25 Exhibit 2679, the first page and -- and then the 25 have seven pages and be from Black & Veatch and
Page 106 Page 108
1 last page, you see some drought -- they indicate 1 if you'll go to the seventh page. And blow up
2 some droughts. Isthat the time frame we're 2 the second paragraph, please. So what -- what
3 talking about? 3 isit about this that's interesting or --
4 A Correct. Sothetop visual here showsall of 4 A | think you haveto scroll down, if | recall.
5 the stages of the Palmer Drought Index Rating, 5 Water requirements.
6 and the 1991 drought would beright here. This 6 Q Why don't you scroll up because | think maybe
7 just shows exceptional drought in the past 100 7 cut off the top. Nope, nope.
8 years, and the 1991 drought would be right 8 We can move on if you prefer.
9 there. So asyou can see, it was -- it wasan 9 A Let'smoveon,| -- | reviewed that one, but |
10 exceptional drought, but it was very short 10 think it's on another page.
11 lived. And what happened isisthe City's 11 Q Sowhat -- what do you think -- well, | don't
12 wellfields wer e unable to meet demands, and that 12 want to ask you to speculate. Let'slook at
13 was the precipitating event that led to a lot of 13 Exhibit 127, no hyphen.
14 theissuesthat we're going to talk about. 14 MR. TRASTER: Y our Honor, would it
15 Q Andwearegoingtogointothat. Soinany 15 be okay if | took my jacket off?
16 event, what -- what is this -- there's -- the 16 PRESIDING OFFICER: Go ahead.
17 chart number 1 in Exhibit 338 on the page we 17 BY MR. TRASTER:
18 referred to earlier, 18151, what is it showing? 18 Q Page4, please.
19 A It showspopulation growth and -- shows actual 19 A | think we may have some old exhibit numberson
20 growth and atrend line. And the point 20 some of those.
21 Dr. Aistrup was making in thereport isthat we 21 Q 'Causethisisn't what you want?
22 had good population growth, at timesreally good 22 A Thisisn't what | -- | wrote down.
23 population growth when we had the thought that 23 Q Well come back to that.
24 we had adequate water supplies, but then the '91 24 A | -- | think the exhibit numbersneed to get
25 drought changed that and that our growth has 25 confirmed. Can we come back to this?
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1 Q Wecan. 1 other side of the transmission ling, and is it
2 A Okay. 2 fair to say that the transmission line then
3 Q Wecan. 3 follows or drops down to the south and then back
4 A | think the exhibit numbersin thosereports 4 tothe east? Isthat -- am | getting that
5 need to get confirmed. 5 right?
6 Q Okay. If that'stheworst mistake we make 6 A That'scorrect.
7 today, it'll be just fine. 7 Q Andaongtheway -- well, when it gets down to
8 So | -- | know this exhibit number is 8 the south end of town, it picks up some other
9 right, can you put up 255, please. And scroll 9 Big Creek wells?
10 down to page 17104. I'm looking for the Big 10 A That'scorrect.
11 Creek map. Thereyou go. 11 Q Fromthere, it goeswhere, to the treatment
12 Okay. Mr. Dougherty, this-- thisisa 12 plant, | guess?
13 map -- well, tell uswhat thismap is, please. 13 A It --it goesnorth adjacent to and parallel to
14 A Thismap showsthelocation of the city wellsin 14 Vine Street, U.S. 183, to the water treatment
15 the Big Creek wellfield aswell asthe raw water 15 facility.
16 distribution -- or, sorry, raw water collection 16 Q So north of that, then, are some wells,
17 lines. 17 C20TA REM and C20 REM, what -- what's that?
18 Q So-- 18 A Thosearetheremediation wellsthat | discussed
19 A And it also shows private water rights, 19 earlier that are remediating the polluted
20 privately held water rights. 20 groundwater.
21 Q Sothewellsthat are red dots and with the red 21 Q Sothere'saplume of polluted groundwater in --
22 labels are the City Big Creek wells, isthat -- 22 near those wells?
23 isthat what -- isthat right? 23 A Yes.
24 A Yes. 24 Q And those -- that groundwater is extracted from
25 Q Andit'salittle hard toread, but | think it's 25 those wells, do you just put it right into your
Page 110 Page 112
1 172047 1 system?
2 What's the page number, Jami? 2 A No,it's--it'sextracted from the wells, and
3 MS. BUCK: 17104. 3 it goesto a -- an apparatus called a packed
4 BY MR.TRASTER: 4 tower or an air stripper. It's-- wasfinanced
5 Q 17104 for therecord. Sothesewellsarein the 5 by KDHE in order to remediatethe -- the
6 Big Creek alluvium. Isthat fair? 6 contaminated groundwater. Soit istreated, the
7 A That'scorrect. 7 contaminants areremoved viathat process. The
8 Q Andtell usalittle bit about that, | mean, you 8 water that comes out of theair stripper is
9 said that the watershed -- or the alluviumiin -- 9 water that's safe for usto then put into our
10 for the Smoky is narrow. Isit also narrow at 10 raw water collection that wethen treat and it
11 Big Creek? 11 goesinto our distribution system.
12 A No. The Smoky alluvium is-- in thevicinity of 12 Q Sothere's some other wellsin the middle here,
13 our wellfield isvery narrow, very porous, it -- 13 and I'm going to call them C30EM at the
14 it absorbswater very quickly, it -- it depletes 14 northwest and C29EM, what does EM stand for, if
15 very quickly. The Big Creek ismore of a broad 15 you know?
16 aquifer, and it takesin water more slowly but 16 A Those are emergency wells, and those are wells
17 it also depletes more slowly. 17 that they arevery low in potential quantity,
18 Q Sothesewells-- what'sthe YE2 at the top? 18 they may not bein very good locations. | don't
19 A Thosearejust different namesfor wells, those 19 know if in the historical past they've ever been
20 are Yuasa Exide as opposed to City, and it's 20 used for production wells. If --if -- if they
21 just -- the City had bought water rightsfrom 21 wer e, it was befor e advance treatment methods.
22 Y uasa Exide several decades ago and so titled 22 What they areisemergency wells, and if -- if
23 them as such. 23 therewas ever atime of emergency, water could
24 Q Sothe-- up at the northwest corner isthe 24 be piped directly into the system.
25 Y uasawells, and then there's some wells on the 25 Q Sowhat are the green triangles, if you know?
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1 A Thegreen trianglesare monitoring wells. 1 attorney, John Bird, at thetimein 2003 to
2 Q Sowhat do you use those for? 2 Governor Sebeliusregarding the potential
3 A Tohep determinetherelative health of the 3 impairment of the City's Smoky Hill wellfield
4 aquifer. 4 water rights.
5 Q Sothisdocument isthe -- isthe aquifer -- 5 Q Did John characterize that as potential
6 what do you call this document, | mean, we 6 impairment?
7 haven't talked about it? 7 A No.
8 A It'spart of adocument called the Aquifer 8 Q Hesaditwasimpairment, didn't he?
9 Health Index. 9 A Correct.
10 Q And that's something you use to assess the 10 Q And there are other documents, but what -- what
11 health of the aquifer? 11 was the net result of thisletter, if you -- if
12 A Right. 12 you recall?
13 Q Therell be more about that later but -- so 13 A Thenet result of thisletter wasthe creation
14 let's go to the next page, can you tell us what 14 of a document called the Cedar Bluff Operations
15 thisis depicting? 15 Agreement and then a memorandum of under standing
16 A Thisdepictsour Smoky Hill River wellfield, the 16 with the State of Kansas. The Cedar Bluff
17 orange line through the middle of it is 17 Operations Agreement put in place metricsfor
18 U.S. 183, and the City of Schoenchen is 18 the City's ability to ask for releasesfrom
19 immediately to the west of that lineto the 19 water rightsin Cedar Bluff Reservair if certain
20 left; and then asyou can see, our wellfield 20 factorswere met that -- that allowed usto
21 straddles both sides of U.S. 183 in the Smoky 21 release water. And then the memorandum of
22 Hill River valley. 22 under standing, the State indicated that they
23 Q And so these pentagons, | guess, are -- are all 23 would work with us on a few different things,
24 city municipal wells; isthat correct? 24 including the Smoky Hill expansion.
25 A Yes, and -- and then there's some monitoring 25 Q Okay, thank you.
Page 114 Page 116
1 wellsinterspersed. Or, I'm sorry, | think the 1 MR. TRASTER: Y our Honor, what's --
2 gaging stations are identified with the 2 what's your plan or schedule, do you want
3 triangles. 3 to take a break every hour, every hour and
4 Q Thelegend saysthat there are some Smoky 4 ahalf, every two hours, it's up to you
5 monitoring wellsin the small dot, | think | see 5 but --
6 one here at the far end just below well 19. | 6 PRESIDING OFFICER: We can play it
7 think there's one at the far end near well -- 7 by ear as we go through this proceeding.
8 A Andtheresthreeinthemiddle. There'stwo 8 If there's a need for a break, we can take
9 moreto theright of 183 and oneto theleft. 9 abreak; otherwise, we can kind of wait
10 Q Okay. So at thefar right is near well S23M. 10 till we're between witnesses.
11 I'm not seeing -- okay. 11 MR. TRASTER: Okay. Wdll, | don't
12 A It'shy Sl4. 12 think -- I think Mr. Dougherty's going to
13 Q Allright. And those -- are those wells used 13 be on the stand the rest of the afternoon.
14 for the Aquifer Health Index as well? 14 PRESIDING OFFICER: Okay.
15 A Theyare 15 MR. TRASTER: Sol could usea
16 Q Soearlier you testified that these are your two 16 break, if we could take five minutes or
17 major sources and -- and -- but then there'sthe 17 maybe ten?
18 Dakota. You also told us that releases from 18 PRESIDING OFFICER: Okay. Let's
19 Cedar Bluff are -- it truncates the basin and 19 just go ahead and take aten -- well, let's
20 cuts off flow from the west. Do you recall that 20 take 13 minutes, we'll come back at 2:15.
21 testimony? 21 MR. TRASTER: That would be
22 A That'scorrect. 22 wonderful, thank you, Y our Honor.
23 Q Sowhat -- let'slook at Exhibit 1-6 -- excuse 23 PRESIDING OFFICER: Take ashort
24 me, 1-162. So what is this document? 24 recess and come back then.
25 A | believethisisaletter from the city 25 (Thereupon, a recess was taken;
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1 whereupon, the following was had.) 1 A No.
2 PRESIDING OFFICER: I'm showing 2:15 2 Q What'san IGUCA?
3 so we can go ahead and go back on the 3 A AnIGUCA isan Intensive Groundwater Use Control
4 record. And you may resume, Mr. Traster. 4 Area, and Hays water suppliesare actually
5 BY MR. TRASTER: 5 under two separate IGUCAS, one on the Smoky Hill
6 Q Mr. Dougherty, | remind you you're still under 6 wellfield and then onein the Hays area that
7 oath. 7 coversthe Big Creek wellfield.
8 A Yes | agree. 8 Q Sothe Smoky wellfield, do you know why -- can
9 Q Soweweretaking about the Cedar Bluff 9 you give us some background? That was before
10 Operations Agreement, and that provides for 10 your time, was it not?
11 releases or not releases from Cedar Bluff to -- 11 A Itwas
12 what's it -- generally, what'sit do? 12 Q | mean, sowell just let the documents speak
13 A Theoperationsagreement put in place a series 13 for -- for the -- the orders are part of the
14 of criteriathat if certain metrics arereached 14 record, they'rein the record and available, and
15 within our wellfield, it givesthe City of Hays 15 well let that -- let that go for now.
16 the ability to ask the Kansas Water Officefor a 16 So you talked about, then, the Big Creek
17 release of water from Cedar Bluff from the 17 wells, and we showed you the map so we could see
18 artificial recharge pool, which isalayer 18 kind of where they are, and those are in the
19 within thereservoir. 19 Aquifer Health Index, Exhibit 255, and you've
20 Q And so that'sjust automatic that you call them 20 also talked about the Big Creek -- you talked
21 up and they release the water? 21 about Big Creek and Smoky Hill, but earlier you
22 A | --1don't believeit'sautomatic, it's 22 said there are some Dakotawells. Let'slook at
23 spelled out in the agreement. We have asked for 23 map Exhibit 2661. Mr. Dougherty, you have seen
24 releasesin the past based off of the -- off of 24 this map before, can you tell uswhat it is
25 the metricsin the agreement and thosereleases 25 depicting?
Page 118 Page 120
1 have happened, but it'snot a-- we don't pick 1 A Thismap showsthelocations of Haysand
2 up the phone and the release startsthe next 2 Russell, along with the City's Big Creek
3 day. 3 wellfield located in blue, the Schoenchen
4 Q Sure, but isthere always water available to 4 wellfield located in yellow, Russdll's Pfeifer
5 release? 5 wellfield located in red, and then the Dakota
6 A It'snot assured. Sothereservoir accounting 6 wells are depicted in green southwest of the
7 is--iskind of like a layer cake, and people 7 city.
8 own different layerswithin the -- the 8 Q These green wells here are the Dakota wells that
9 reservoir; Russell ownsalayer, they have a 9 the City of Hays owns?
10 water right in -- in thereservoir, and the 10 A That'scorrect.
11 recharge pool isalayer within that reservoir. 11 Q Andthereare, like, six of them?
12 And so water does haveto be availablein that 12 A Six of them.
13 pool, and there has been timesin the past where 13 Q And -- but you can only take 120 acre-feet?
14 water isnot availablein that pool. 14 A That'sour functional limitation is 120
15 Q How much -- what is your water right, how much 15 acre-feet.
16 water are you entitled to take from the Smoky 16 Q Soisthereapipelinethat comesfrom the
17 Hill River well -- wellfield total, if you know? 17 Dakotawellsinto town?
18 A Our total water right, | believeit's 2285 18 A Thereis.
19 acre-feet of water, but it'slimited by the 19 Q Andisthat -- where does the pipeline
20 IGUCA to either 2,000 or 2200 acr e-feet of 20 terminate?
21 water. 21 A | believeit joinsone of our raw water
22 Q Soif | weretotell you that it's 20 -- you 22 collection linesaround U.S. 183.
23 have awater right for 2800 acre-feet but you 23 Q And -- and then the water goesinto the
24 could only take 2285.83 acre-feet from the -- 24 treatment plant?
25 because of the IGUCA, would you argue with me? 25 A Yes.
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1 Q Isthere some sort of a-- and I'm not asking 1 Q Okay. | wouldalso-- so| want to take alook
2 you about the specifics, but do you haveto 2 at the legend here aminute. Scroll up a
3 blend that water or treat that water or do 3 little. So just for the record, the Pfeifer
4 something to make it usable? 4 wellfield is shown here, and it shows a surface
5 A Well, the-- thewater istreated likeall of 5 water intake as well as the City of Russell
6 our water. We have a municipal softening 6 wellsintheriver aluvium. And | also, for
7 facility, and so we use lime softening to treat 7 the record, point out that Russell has a surface
8 our water and then we sand filter or chlorinate 8 water right in the -- in Big Creek. 1'm not
9 it and distributeit. Sothe--the Dakota 9 trying to testify for them but | am testifying,
10 water isblended with existing waters. One of 10 | just want -- for the purposes of the accuracy
11 the reasons why, when you get above 120 11 of this exhibit, | just want to point out that
12 acre-feet, it getsa little difficult for usto 12 the well -- that the Big Creek surface water
13 usethat isbecause the water is-- is so poor, 13 rights are not shown and they should have been.
14 so brackish, and very high in saltsthat it 14 My fault.
15 makesit difficult to blend, it requiresadvance 15 All right. Do you know when those wells
16 treatment. 16 were drilled?
17 When the Cities opened up that wellfield -- 17 A 1992
18 and they opened it up in areactionary basisin 18 Q Andwell talk about it -- well, why? What
19 1992 as aresult of the 1991 drought, and they 19 happened in 19927
20 actually set up temporary rever se 0Smosis 20 A Thewellsweredrilled asaresult of the 1991
21 facilitiesin the country and then they 21 drought.
22 leased -- | believe on atemporary or term 22 Q Soweve-- you'vetalked alittle bit about
23 per mit, they leased some oil field disposal 23 that but let's talk about it more. The 1991 --
24 wellsin order to dispose of the brine. All 24 the -- when were the Smoky Hill -- when was
25 that was done on a term permit basis. 25 the -- were these Smoky Hill wellsdrilled, if
Page 122 Page 124
1 Q Soisthe--isthislimitation of 120 feet 1 you know?
2 just -- you can bump the hell out of it if you 2 A | bélievein the'50s; what year, | don't know
3 wanted to but you can't useit? 3 but | believein the'50s.
4 A Wehavewater rightsof up to 700 acre-feet. 4 Q Sothey'refairly -- fairly senior water rights
5 That number is not sustainable because the wells 5 in that area?
6 arein avery small geographic area. The Dakota 6 A Very much so.
7 aquifer receives almost no recharge and so 7 Q Arethey senior to Cedar Bluff?
8 the -- theyield requirementsfor spacing are 8 A Yes
9 very large, | believeit's-- if you wereto 9 Q What happenedin 19917
10 develop new water rightsin the Dakota, | 10 A In 1991, the City experienced a extremebut -- a
11 believeit's a 4-mile spacing between wells. 11 brief in time but a very extreme drought that
12 And so that'sto prevent competition with other 12 exploited the vulner ability of the City's
13 wells. So we could possibly, like, back in the 13 sour ces, mainly the Smoky Hill wellfield. So
14 '90s produce mor e than 120 acre-feet if we had 14 the -- there were several wellsin the Smoky
15 some advanced treatment, but what we'regoingto |15 Hill wellfield that were pulling air, and the
16 doisdepletethe sourcevery quickly, sothat's 16 City was not ableto meet itsdaily demands for
17 not a sustainable usage of it. 17 usage and so had to enact some pretty draconian
18 Q Waell, when you were testifying about the 18 responsesin order to get usage under control to
19 treatment, | thought, well, that -- is that the 19 account for the situation.
20 limit, you just can't use it 'cause you haven't 20 Q Jami, would you pull up the 2679 on the screen,
21 invested in treatment, but it sounds to me like 21 please. Sorry for the late notice here. Okay,
22 it might be -- | don't know which end isthe 22 very good, thank you.
23 limitation, is the limitation in the wellfield 23 Now, what I'd like for you to dois zoom in
24 or isthe limitation in the treatment? 24 on that 1990, '91 time frame so we can kind of
25 A It'shoth. 25 see how that was. So it looks like that -- so
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1 the yellow is abnormally dry but not -- they 1 was the development of the Dakota wellfield.
2 don't call it drought. But -- so here's-- you 2 They weren't looking long-term Dakota, they were
3 see '85, it's -- there's a period where it's wet 3 looking at we need water right now when that was
4 but then right before '90, you got a pretty 4 developed. Weimplemented our conservation
5 significant drought, and then '91, it isn't even 5 program at that time, and the conservation
6 as significant but you just -- you just came out 6 program that is still in existence today, that
7 of one. Isthat afair characterization of 7 all started with the -- the drought of the '90s.
8 that exhibit? 8 The-- the water rate structuresthat we havein
9 A That'scorrect. 9 place today were all considered as a result of
10 Q Sothey were ableto -- if I'm understanding you 10 the 1990 drought.
11 correctly, they were able to divert water from 11 Q Was--you had an election, you voted in asales
12 the Smoky, you know, in -- in the late 1980s but 12 tax at that time too, didn't you?
13 by 1990, '91 they could not? 13 A | believethat wasin 1992 iswhen theresidents
14 A That'scorrect, and it wasa, again, it wasa 14 voted for a half cent -- they voted to impose on
15 short duration in the '90sin the summer where 15 themselves a half cent salestax allocated to
16 all flow stopped in theriver for alengthy 16 water. Haysresidents, when you read the
17 period of time and -- and the wells wer e unable 17 record, they knew all along an additional source
18 to produce. 18 was going to be expensive. 1n 1991, the need
19 Q Well getinto thislater, but while we've got 19 for an additional source was amplified and,
20 this on the screen, there's another drought in 20 ther efore, the governing body asked to be put on
21 2011, '12,'13, right? 21 the ballot the salestax question, and it was
22 A That'scorrect. 22 voted overwhelmingly and -- and we have been
23 Q Andthat -- I'm showing you, you know, it's 23 benefitting from the proceeds of that salestax
24 after 2000 -- between 2010 and '15, is that the 24 since.
25 drought that we just referred to? 25 Q Soweve heard about how it's Burns & McDonnell
Page 126 Page 128
1A Yes 1 and David Barfield who were selling the City of
2 Q Andit--unlike-- I mean, why -- unlike the 2 Hays the bill of goods hereto line their own
3 1991 drought where you had a pretty significant 3 pockets and that's why Hays thinks it needs
4 drought ahead of that, in 2012, '11, '12, '13, 4 water, but how long has Hays worked with Burns &
5 you didn't have a significant drought but it was 5 McDonnell?
6 dry. Isthat afair characterization of that? 6 A | think thefirst referencel seeto Burns&
7 A Yes 7 McDonnell in therecord is 2002.
8 Q Andwell come back to that but -- so asa 8 Q Wall, werethey working for Hays in the same
9 result of the drought in '91, the City of Hays, 9 manner they are now in 1992?
10 thisis before your time, but the City of Hays 10 A | don't believe so.
11 drilled these Dakotawells, right? 11 Q Doyou have-- let'slook at, | hopeit's 332.
12 A That'scorrect. 12 And scroll down, | think there'sa-- yeah,
13 Q Do they meet this 4-mile spacing requirement 13 there's -- scroll down. Thereyou go. Thereit
14 that you were talking about? 14 is. Why don't you blow that up, Jami.
15 A They donot. 15 | don't know if you can seeit from here,
16 Q Andwhat -- how did you get that done? 16 but I'll represent to you that thisis
17 A I don't know. | believeit wasbecauseit was 17 Exhibit 332.
18 on an emergency term basis, but that would be 18 And I'd like to know the page number, I'm
19 speculation. 19 sorry, Jami, | asked you to blow it up before |
20 Q What else happened as aresult of that drought? 20 got -- before | got that in the record. 18059,
21 A The1991 drought waslife changing in many ways |21 page 18059.
22 for the City of Hays. First of all, it -- it 22 Now let's go look at the vote. So the
23 set off a-- afrantic search for an additional 23 official vote count on this half cent sales tax,
24 water sourcethat had been apparent but somewhat |24 if you can read it, is 3370 yes and 1140 no?
25 muted beforethat. The second thing it caused 25 A That'scorrect.
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1 Q If I told you that's a 75/25 split, does that 1 facilities-- Fort Hays also uses a little bit
2 resonate with you? 2 of the effluent water for -- they have a soccer
3 A | would haveto agree with that. 3 and atrack facility next to our sports complex.
4 Q SotheHays-- thefolksin Hays must have 4 Wedon't want to get into a situation where we
5 thought that water was needed or they wouldn't 5 have obligationsfor grassthat exceed the
6 have voted 75 to 25 for a salestax, would they? 6 potential for our -- our consumptive use water
7 A | think when your existing sourcesdon't meet 7 rights.
8 daily demands, it implies a sense of urgency 8 Q Sothewdlsin--| wanttoseeif | get this
9 that, yes, you need an additional water sour ce. 9 right. Sothewellsin Big Creek are -- you
10 Q Do you need astudy to tell the Hays residents 10 pump water out, you send it to the treatment
11 that they need water? 11 plant, it goes out in some distri -- do you have
12 A Not when their existing sources couldn't meet 12 adistribution system?
13 daily demands. 13 A Yes.
14 Q Sowerethere any other measures taken at that 14 Q That distributes water through Hays?
15 time that you -- if you recall, to either use, 15 A Wearethe solewater supplier for residents
16 reuse, or conserve water? 16 within the city limits.
17 A | mentioned the conservation efforts. Sothe 17 Q Andyou have pipelinesall over the city to
18 City also started investing in effluent water 18 supply those?
19 usage, and so we use our treated effluent in 19 A Yes.
20 order toirrigate -- currently, weirrigate ball 20 Q And so that water gets used by residentsin
21 fields, sports complex isirrigated with 21 their daily activities and then some of it goes
22 effluent water, Larks Park isirrigated with 22 back down the sewer, right?
23 effluent water, the Fort Hays Municipal Golf 23 A Yes.
24 Courseisirrigated with effluent water. And 24 Q Goes back to the sewer plant? So some of that
25 depending on the year, we can -- we utilize 25 is consumed, | mean, the water that people use
Page 130 Page 132
1 35 percent of our total produced effluent to 1 on their lawns doesn't make it back to the
2 irrigate our parksand recreational facilities. 2 wastewater treatment plant, does it?
3 Q Andwhenyousay -- | pronounceit alittle 3 A Itdoesnot.
4 different, you're probably right and I'm 4 Q But someof it does?
5 probably wrong, but effluent water is from the 5 A Right.
6 Hays water -- wastewater treatment plant? 6 Q And that'sthe amount that you can't use for
7 A Itis we--wetreat our -- our wastewater to 7 other uses, you can't reuse that water?
8 standardsthat allows usto useit for 8 A Right. | believethereisan implied
9 irrigation. 9 consumption in municipal usage knowing that some
10 Q Why don't you useit -- if you use some percent, 10 of that water isgoing to be used for --
11 why don't you useit al? 11 Q Sure
12 A SoHaysislimited by itswater rights. With 12 A -- purposesthat don't result in water going
13 the water right, you either have a consumptive 13 down thedrain.
14 or a nonconsumptive use, and if you don't havea 14 Q Butyou can -- but why can you then use the
15 consumptive use, you have a duty to put it back 15 water -- you pump the water out of the Smoky
16 into the, either stream or whatever you pull it 16 Hill wellfield, it comes to town, it gets
17 out of. And so we do not have consumptive use 17 treated, it goes out to the customers, it
18 water rightson Big Creek. Whatever gets 18 comes -- and gets either consumed or sent back
19 utilized in Big Creek hasto be put in Big Creek 19 to the wastewater treatment plant, why is
20 because there are downstream users. And sowe 20 that -- why can you use that when you can't use
21 arelimited to the Smoky and the Dakota 21 the -- the Big Creek water?
22 wellfield. 22 A It'sbecause of the nature of the water right
23 So when you look at our effluent usage, 23 itself. Thewater right wehaveisa
24 we -- we know with our demands and -- and the 24 consumptive use water right. So -- so once we
25 potential for growth we have within the existing 25 pull thewater out of the ground, we have -- we
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1 do not have an obligation to put it back in the 1 the R9 Ranch. Richard Wenstrom, our neighbor,
2 sour ce of supply we pulled it out of. 2 wrote a letter to Secretary Mike Beam as part of
3 Q Okay. Sothat -- wasthis-- isthisin the 3 the change application process asking for
4 time frame when you started using -- we've 4 judicial review. Richard'sreferencesin that
5 talked about those remediation wells, did you 5 letter tothe RO were --
6 start using that water at this time too or not? 6 Q Askingfor judicial review of the?
7 A | believethat wasin themid '90s, | can't tell 7 A I'msorry, asking for judicial review of the
8 you the specific year, so | could bewrong, but 8 Master Order that wasissued to Hays and
9 | think it was early to mid '90s when the KDHE 9 Russell.
10 program to implement the remediation wells and 10 Q That had been issued --
11 then we started receiving the benefit of those 11 A Yes.
12 remediation wells. 12 Q --that had been issued by the chief engineer to
13 Q Something else happened that was significant in 13 approve your change application?
14 1995 too, didn't it? 14 A That'scorrect.
15 A 1995 iswhen Hays purchased the R9 Ranch in 15 Q Thank you.
16 Edwar ds County. 16 A Mr.Wenstrom referred to theranch -- soilson
17 Q Andyou weren't there at the time, were you? 17 the ranch as sandy soils, with low water-holding
18 A | wasnot. 18 capacity and rapid per meability resulting in
19 Q Wheredid you grow up? 19 most of thewater returning totheaquifer. In
20 A | wasactually raised in Lucas, Kansas. 20 these proceedings, John Janssen, who is on the
21 Q How far away isthat from Hays? 21 GMD?5 board, submitted a letter tothe hearing
22 A It'sabout an hour. 22 panel where hereferred to theranch asdune
23 Q SowasHayssomeplace you've beenas-- asa 23 sand, with infiltration rates up to 5inches per
24 youth and young adult, | mean ... 24 hour, actually he said in excess of 5 inches per
25 A Oh,yes. 25 hour. Thisiswhat makesthe R9 a very suitable
Page 134 Page 136
1 Q Soyou'refamiliar with the town? 1 storage vessel for water and a long-term
2 A Yes 2 sustainable option for us.
3 Q Youwerefamiliar with the town before you 3 Q Soyou bought thisranch in '95, but you sold
4 became the assistant city manager. Isthat 4 some to -- to Russell, why'd you do that? Or
5 fair? 5 why did they, you weren't there at the time, but
6 A That'scorrect. 6 why did they do that?
7 Q Téll usabout the characteristics of the ranch, 7 A | believe Russell had an immediate need for an
8 what isit about the ranch that makesit a 8 additional source of water and Haysto Russell's
9 source that you're interested in? 9 proximity meansthey can thrive off of each
10 A Wadll, first and foremost, the Cities own the 10 other, what'sgood for Hays and Russell are good
11 water rights, and -- and so when looking for an 11 for theregion, and so thereforethe governing
12 additional source, that'stypically half of the 12 bodies agreed that Russell would buy an
13 battleisactually figuring out how to acquire 13 18 percent interest in the property.
14 water rights, so we own the water rights. Most 14 Q Inmy experience of neighboring cities,
15 importantly isthe R9 Ranch issustainable. It 15 neighboring towns, you know, in Kansas at least,
16 isanatural storage vessel for rain that falls 16 aren't always so friendly, what's the deal
17 on theproperty. Theproperty is--it'salong 17 there?
18 the Arkansas River, it isvery sandy soil. 18 A | --1think maybeit'sjust because of the
19 Water fallson the sand, it soaksin, and then 19 need, | mean, we have a common need of an
20 it'sthereto usefor futureyears. 20 additional water supply.
21 So during the change application process, 21 Q Why did -- why didn't Hays and Russell go ahead
22 therewas a public meeting in Greensburg, and 22 and develop the ranch in 1995?
23 Water PACK had hired an expert, Dr. Keller, | 23 A | believeit wasfor two reasons. One, they
24 can't think of Dr. Keller'sfirst name, but he 24 didn't havethe money. | think they -- they
25 talked about the porous, sandy soils on -- on 25 probably had to look pretty hard to find the
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1 money to buy thisproperty. The actual sales 1 Q And those-- that was, in essence, a series of
2 tax itself wasn't voted in until 1992. Even in 2 applications to change the points of diversion
3 1995, that property to develop was extremely 3 for the wellfield wells; is that correct?
4 expensive and would far outpacetheir ability to 4 A That'scorrect.
5 pay for it without incurring significant debt. 5 Q Andwhy wasthat done?
6 But at that time, there were still alot of 6 A TheCity expanded their wellfield at -- at
7 per ceived viable options on the table. And | 7 recommendation of expertsin thefield asit was
8 say perceived because they turned out not to be 8 determined that the -- the way the wellswere
9 viable options. But in --in 1995 therewere 9 originally constructed and the proximity by
10 still optionsout therethat | believe both 10 which they weredrilled was creating unnecessary
11 communities viewed asviable, or potentially 11 competition amongst the wells and limiting the
12 viable. 12 City's ability to utilizeitsfull water rights.
13 So did the -- and | think we can go into the 13 So thethought was if the wellfield was
14 details of thislater, but has the City, 14 expanded, then they could get closer to
15 generaly speaking, the two cities, Hays and 15 utilizing their full water right and it might
16 Russell, looked diligently for -- or looked -- | 16 make the wellfield more viable during a time of
17 don't want to characterizeit. | alsothink | 17 drought.
18 really messed up earlier and mispronounced the 18 Q So areyou saying that sometimes these wells can
19 name of the Arkansas River. | might have 19 be too close together?
20 mispronounced it and said the Arkansas River, 20 A Yes.
21 and if | did, | -- my deepest apologiesto 21 Q | notethat acouple of the wells over on the
22 anybody that heard it. 22 west end are till pretty close together. Is
23 And | forget where -- so other potentially 23 that an issue?
24 viable sources, so, | mean, have you looked for 24 A | couldn't tell you.
25 other sources between -- between 19 -- you said 25 Q Allright. You're not a hydrologist?
Page 138 Page 140
1 earlier that one of the outcomes of the 1991 1 A | amnot.
2 drought was a diligent search for new sources, 2 Q Sowas--was part of the process or the
3 and maybe | mischaracterized that but new 3 reasoning for expanding the wellfield to just
4 sources, you were looking for new sources 4 make the -- the storage area bigger?
5 beginning in -- as aresult of the '91 drought? 5 A Yeah, sothe City had awater right that they
6 That's correct, and the Cities have looked at 6 could -- even IGUCA limited right, Intensive
7 many sour Ces. 7 Groundwater Use Control Area, and so -- but they
8 So there -- what else -- what -- my 8 felt liketheir right waslimited because it was
9 understanding -- 9 being pulled out of a very concentrated area,
10 Let's go back to Exhibit 255, Jami. You 10 S0, yes, by expanding the footprint of the
11 probably already closed it, but | want to take a 11 wellfield, therefor e, they could pull from a
12 look at the -- or -- well, let'slook at the 12 bigger area.
13 Hays -- the Smoky Hill wellfield, whichiis -- 13 Q Sothat was 2009 that that job, that deal was --
14 next page. 14 that process was completed?
15 So earlier you testified that these 12 15 A That'scorrect.
16 wells, | think, isthisthe original 16 Q Sothat solved al the problems, right?
17 configuration of the wells? 17 A 1t did not.
18 Itisnot. Thewellfield wasexpanded in a 18 Q Itdidnt? Sowhat -- what happened? | mean,
19 project that took placein 2009. 19 did it improve the situation?
20 Astheresult of some hearingsin -- earlier, 20 A Itdid. Inreviewingtherecord, therewasa
21 correct? 21 lot of faith placed in the potential benefit for
22 Asaresult of aseriesof regulatory hearings 22 the expansion of the Smoky Hill wellfield, but
23 in Hays held by the chief engineer, David Pope 23 in practicality that didn't provide the benefit
24 at thetime, and | believe those wer e 2006, 24 that everybody thought it would. Sowhat
25 maybe 2005 and '6. 25 happened wasin 2000 -- beginningin '11, '12,
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1 and '13, we experienced a significant short 1A Yes
2 duration drought that really exploited again, 2 Q Infact, onthelast page of 2669 where we're
3 once again, the vulnerability of the Smoky Hill 3 just showing the exceptional drought during the
4 wellfield. Thewellfield did perform better 4 period 1910 to current, it -- it is-- you are
5 than it did in the'90s, so the -- the 5 in an exceptional drought?
6 enlargement of thewellfield did makeit a 6 A Wearedtill currently in an exceptional
7 little lessresistant to drought, but it also 7 drought.
8 showed that the Smoky Hill wellfield isnot a 8 Q Butwhat -- | also note that thereis -- before
9 viable and sustainable sour ce during times of 9 2000 -- there was adrought, it looks like in
10 prolonged droughts. 10 what year, '16, '17, '18, but there's -- it's
11 Q Sohow did you find that out? 11 not abnormally dry prior to right now?
12 A Wefound that out because we saw our water 12 A No, those werevery wet years.
13 levels declining in the aquifer, the streamflow 13 Q So, again, will you just tell me what -- the
14 dried up and -- and then the water levels 14 consequence of that, | mean, comparing 2011,
15 rapidly declined, and if it wasn't for arelease 15 '12, '13 to current situation, | want to make
16 from Cedar Bluff they might have dissipated 16 sure | understand?
17 beyond our usable levels. 17 A Sothecomparison isright now wearein extreme
18 Q Soearlier you testified that thiswellfield is 18 drought, but when you look at the Smoky
19 dependent on flow in the river from the west. 19 wellfield, it isin better condition than it
20 Isthat afair characterization? 20 would have been in 2012 in extreme drought. The
21 A Yes. 21 Big Creek wellfield isactually starting to
22 Q During opening, my opening remarks, | had a 22 trend down right now because of the extreme
23 couple of photographs put up on the screen, | 23 drought.
24 believe one was from October of 2013. Do you 24 But going into the 2011 drought, it had
25 recall that photo? 25 been dry and we had received either below or
Page 142 Page 144
1 A |do. 1 just right at normal rainfall for a few years,
2 Q | believeit was 803 -- 801 or 80 -- 801, wasn't 2 and so when that flash drought hit, it hit very
3 it? It doesn't matter, we've seen it, we know 3 hard and it took a -- a source that was somewhat
4 it's-- it showed the dry creek bed. So -- 4 stressed and it just depleted it very quickly.
5 there we go, 800, Exhibit 800. Do you -- are 5 And so that'swherewe saw just rapid declines
6 you familiar with precisely -- or approximately 6 in the water levels.
7 where this photo was taken? If not, that's 7 Q Soif I'munderstanding this correctly, in 2009
8 fine. 8 you expanded the wellfield and at least some
9 A I'mnot, alot of the channel looksthe same 9 people thought it was going to be very helpful,
10 down there. 10 but it was less helpful than expected?
11 Q Okay. Sowetaked earlier, and | showed you 11 A Yes.
12 the drought -- or it was dry, not wet during the 12 Q What happened to Big Creek during that period,
13 period in the couple years before 19 -- before 13 the Big Creek wells, were they still capable of
14 2011 and -- and 12 and '13. What wasthe 14 producing?
15 conseguence of that with respect to what 15 A Duringthe 2011 drought?
16 happened during that drought? 16 Q '11t0'137?
17 A It was-- it helped exacerbate the problem of a 17 A Big Creek wells, they declined to a point that
18 rapid depletion of the aquifer. | think a good 18 made us very nervous, the flow actually stopped
19 analogy iswe arein an exceptional drought 19 in Big Creek, and -- and that wasthefirst time
20 right now, but the Smoky Hill wellfield is still 20 in alot of people's memory that flow had ever
21 in relatively okay condition because we've had a 21 stopped in Big Creek. And -- and we started
22 lot of wet years. 22 seeing some fairly rapid declinesin Big Creek
23 Q Solooking at -- back at 2679, it looks like 23 again in a manner that we hadn't seenin --
24 there's an existing drought that's pretty 24 in -- since we started tracking well levelsin
25 significant right now, right? 25 Big Creek. Sowewerevery concerned about --
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1 about the future viability of that. 1 A No, this-- the data predates the creation of
2 Q What'sthe current state of Big Creek, isit 2 the Aquifer Health Index. We've been collecting
3 flowing now? 3 data on both wellfieldsfor decades asfar as
4 A Yes. Flow hasbeen reducing for about, I'm 4 well levelsand -- and monitoring well levels.
5 going to say two years, it's been steadily 5 Q SotheAquifer Health Index takes data that
6 declining, but thereis still aminimum -- a 6 you've been collecting and it gives you some
7 minor flow in Big Creek. 7 sort of areading on the health of the aquifer.
8 Q Solet'slook at 255, Exhibit 255. Y eah, there 8 Isthat afair way to say it?
9 you go. Figure3. And for therecord, it's 9 A Yes
10 page 17106. 17106. So this document, figure 3, 10 Q Andthisisjust looking back at putting --
11 isfrom the Aquifer Health Index, and it shows 11 plugging the datain?
12 2010 to '15 Smoky Hill wellfield? 12 A Correct.
13 A It does, it does. | believe we have a paper 13 Q Okay. Sol'mgoing to assume, and correct me if
14 exhibit too. 14 I'm wrong, it looks like there's a column on
15 Q Okay. Isthat easier to see? 15 the -- on the left of zero to 100, is that some
16 A It--it--1'mnot sureit'sover here. | know 16 sort of ascore?
17 | saw it earlier. Daniel hasit. 17 A It--it'sarelative health score. Asin most
18 Q So--yeah, putitup. You can actualy put it 18 scoring, zeroisbad, 100 is good.
19 over -- yeah, there you go. Thank you, Dani€l. 19 Q In 2010 -- October of 2010 through May -- April,
20 So we have figure 3 on an easel here, but 20 May, June of 2011, it looks like the Aquifer
21 we also have it on the screen so everybody can 21 Health Index ranged from 70 up to 90 roughly?
22 see. Canyou tell uswhat -- what -- what's the 22 A Yes, and what that representsisaregular flow
23 significance -- let me back up. So the Aquifer 23 in the Smoky Hill River.
24 Health Index was done in 2016, or something, 24 Q What happened, then, when it dropped off in
25 right? 25 2000 -- the middle of 2011?
Page 146 Page 148
1 A Right. Socoming out of the -- actually at 1 A That'swhen it started getting dry, and so even
2 the -- at the outset of the 2013, '14 period, 2 though thereisnot aflow in theriver, there's
3 with that drought, we wer e very concerned about 3 still subsurface moisturein the aquifer itself.
4 Big Creek aquifer, that we didn't have a good 4 So flow stopped in theriver, meaning inflow
5 under standing of how Big Creek'saquifer 5 stopped into the aquifer, and so that meant we
6 responded to drought. Sowe had Big Creek 6 started mining water out of the aquifer.
7 studied alittle bit closer. And then wewere 7 And then you can seeit went down pretty
8 also sur prised with how rapidly the Smoky Hill 8 quickly. With rainfalls, and I'm looking at the
9 wellfield depleted, and so we also had the Smoky 9 time frame, so alittle bit of winter, so it
10 Hill aquifer studied in alittle more detail. 10 could be snow melt aswell, the aquifer
11 Wethen had an Aquifer Health Index created 11 maintained. Alsointhewintertime, thetrees
12 that created an index for both aquifers because 12 and the vegetation along theriver go dormant,
13 they aredifferent and they respond differently 13 soit'snot pulling that aquifer out. But then
14 torainfall and -- and conditionsthat deplete 14 as soon asthe spring hit, you seethe -- the
15 them, they are completely different acting 15 water levels start going down again.
16 aquifers. Sowe had an Aquifer Health Index 16 Q Soitjumpsupin April of 2012 alittle bit
17 created for each wellfield that would show us 17 from 60 to 65 or 60 -- alittle higher, but
18 therelative health of each aquifer. And so 18 then -- it bounces around, but then it starts to
19 what thisrepresentsistheindex for the Smoky 19 take anosedive, doesn't it?
20 wellfield for a period of time from 2010 through 20 A That'swhen it got really bad. That'swhen we
21 mid to late 2015. 21 started hitting the meat of the drought, and --
22 Q But that predatesthe actual aguifer -- the 22 and the sourcesjust rapidly depleted. Asl
23 Aquifer Health Index, as | understand it? 23 mentioned before, thisisa very narrow channel,
24 A What'sthat? 24 and so when you start pulling water out of it,
25 Q It pre--thistime period isn't -- 25 it startsdepleting very rapidly when there'sno
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1 inflow. 1 Q Let'sgoback to 800, if you till have it up.
2 Q Soitlookslike amiracle occurred herein 2 So looks like the river -- isthis showing the
3 April of -- of 2013, what happened? 3 river channel itself --
4 A Sothat wasactually in March of 2013. In 4 Yes.
5 December of 2012, we asked the Kansas Water 5 Q --if youknow? Now, you said you didn't know
6 Officefor arelease of water from Cedar Bluff, 6 specifically where it was from?
7 and | don't know the -- the amounts of what was 7 A 1 don't know thelocation, but | can -- | can
8 released. But in March of 2012, therewasa 8 say that istheriver channel.
9 release of water for a specific period of time 9 Q Andsoit'sdry --
10 in order to get water down the channel to Hays 10 A Yes.
11 wellfield. And | know it took ninedaysor so 11 Q --right? You're-- you're saying that the
12 for that water to -- we have areport that's 12 water was flowing from the west and -- and
13 filed as an exhibit, but I think it took about 13 flowing at the surface and soaking in, is the --
14 nine daysfor that water to actually reach our 14 isthe riverbed sandy?
15 wellfield. 15 A Yes
16 | can tell you they werereleasing water at 16 Q Comparetheriver -- quality of the riverbed
17 a pretty good clip from Cedar Bluff, | don't 17 sand to the quality of the sand on the R9 Ranch,
18 remember how many cubic foot a second, maybe 125 |18 if you can?
19 or 150, something like that, but the -- the 19 A It'sdifferent but it'sboth -- they're both
20 current mayor and mayor at thetimeand | were 20 sand.
21 down therein the wellfield and -- and you could 21 Q Sothey -- they sort of react the same way?
22 stand 5 foot from that water in our wellfield 22 A Yes.
23 and it would take five minutesto reach you 23 Q Water -- water fallsonit, it soaksin?
24 becauseit was just soaking into the well so -- 24 A It soaksin, there's-- there'svery little
25 Q You could stand where? 25 discernible runoff from the R9 Ranch. Wedon't
Page 150 Page 152
1 A You could stand in theriver channel asthe 1 have any creeks or waterwaysor anything that
2 water was coming down, you could stand 5 foot 2 flows off of the ranch.
3 away from the -- from the water's edge, | mean, 3 Q Allright. Sotherewasthisreleasein 2013 --
4 the head of the water, and it would take it five 4 there were two releases, the release from Fort
5 minutesto get to you because it wasn't moving 5 Hays and then Russell asked for arelease from
6 forward as much asit was moving laterally and 6 its -- did they do that on purpose, wait to --
7 down into the aquifer. 7 A Yes
8 Q Soitwassoaking into the aquifer? 8 Q --togettheaquifer full, if youwill?
9 A Right. Sothewater took nine daysto get to 9 A Yes, they purposely waited because they knew
10 our wellfield. Our -- our water came from the 10 that if -- if the aquifer wasn't saturated at
11 joint use pooal -- or from the artificial 11 least to our wellfield, then anything they
12 recharge pool that -- that | talked about 12 releaseis going to get caught up in our
13 earlier from Cedar Bluff. When the water 13 wellfield and never makeit to their Pfeifer
14 reached our wellfield, Russell asked for release 14 wellfield. So from a strategic standpoint, it
15 of their water from Cedar Bluff. They own water 15 was -- it was a good use of the -- of waiting
16 rightsin Cedar Bluff. Their water rights 16 for their water right to be released.
17 made -- their water made it to our wellfield in 17 Q Soareyoutelling methat if Russell hasthis
18 a matter of a couple days and then on through 18 big water -- this water right in Cedar Bluff, if
19 our wellfield in order to makeit to Pfeifer's 19 they want to release it, it's basically going to
20 wellfield, where | believethat'swhereit 20 stop someplace before it gets to their
21 stopped and soaked in, and | don't think any of 21 wellfield? If you know?
22 it went past Pfeifer'swellfield. Sothe--the 22 A Sothecharacteristics of theaquifer areif
23 increase you seethere, that isnot dueto 23 thereisadequate saturation for water to make
24 rainfall, that isall duetothat Cedar Bluff 24 it to their wellfield, then they probably don't
25 release. 25 need therelease. When conditionsareassuch
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1 that they do need the water, the aquifer is 1 rains on the -- right on the channel, water is
2 going to be depleted enough it's never going to 2 going to soak in, but the channel isfairly
3 makeit there. 3 narrow. What -- what happensif you have abig
4 Q Let'sgo back to 255, please. So there wasthis 4 rain likethisand it'sall -- it's been dry,
5 release in March of 2013 where we've got this 5 what happens -- how much runoff do you get?
6 spike in the middle going up, and that doesn't 6 A Wadll,ifit's--if it'sa protracted drought
7 look like it solved the problem? 7 and all water shedsthat lead into the Smoky
8 A No, becauseit wasdry. The--therelease 8 water shed aredry, then that's going to soak up
9 saved usfrom -- from dropping into emer gency 9 alot of that water beforeit even -- even
10 statusfurther. Now, I'm going to clarify for 10 reachesthewellfield. | believeit's behind
11 therecord, we had a different classification of 11 figure 3.
12 drought response before because we didn't havea |12 Q Soback to this-- | can't remember, it's
13 very good under standing of the aquifer. Sowe 13 figure 3 and it's Bates number 103417, 103417.
14 werein warning but not emergency at thetime. 14 If you have -- the flow in Big Creek and Smoky
15 But after we developed what we thought was a 15 depend onrainfall in the basin is what you've
16 better understanding of the aquifer, in 16 testified to?
17 retr ospect, we should have been in an emergency 17 A Yes.
18 but we hadn't declared an emer gency yet. 18 Q Andifit'srealy dry and you get abig rain,
19 Q What'sthe difference? 19 some runs off but alot of it soaksin?
20 A What'sthat? 20 A Right.
21 Q What'sthe difference, | mean, watch or warning 21 Q Andsoyoudhave--abigrain doesn't help --
22 or emergency, | mean, what -- 22 one big rain doesn't help, it takes more than
23 A It's--it'sall part of our drought response 23 one. Isthat fair?
24 plan. We have different reactionary measures as 24 A Correct, theground hasto reach a certain
25 part of our drought response plan to water 25 amount of saturation for water to run off.
Page 154 Page 156
1 watch, water warning, water emergency. 1 Q Sothen--soyouhadaraininJuly of 13 --
2 Q Anddoesthat affect the rate? 2 Let's go back to where we were. |
3A It-- 3 appreciate that, Jami, but --
4 Q Therate people pay? 4 Soyou had arainin July of ‘13, it
5 A Inwater warning and water emergency, it does. 5 helped -- the release hel ped, the release from
6 Q AndI think we'll deal with that, but | just 6 Cedar Bluff helped?
7 want to -- 7 A Yes
8 A Yes 8 Q Andthentherain helped?
9 Q Wewon't gointo that now but -- so it looks 9 A Yes
10 like there's alittle blip here in maybe July of 10 Q Butit didn't solvethe problem, you still have
11 2013, | mean, it al of a sudden goes up and 11 adeclinein -- in flow in the Smoky from after
12 then it drops off precipitously, what happened 12 that July rain to July of '14 or thereabouts,
13 there? 13 correct?
14 A Sothat month therewas 7 inches of total 14 A Correct, therewas till a drought in the Smoky
15 rainfall in July of -- of 2013. But it wasn't 15 Hill water shed, and so there was no discer nible
16 enough to break the drought or even createan 16 flow in theriver so we were essentially mining
17 appreciable flow in the Smoky Hill River, so 17 the aquifer.
18 conditionsjust kept -- went right back down. 18 Q Soitlooksliketo me the slope or the trend
19 Theaquifer was so depleted, whatever short-term 19 line from July of '12 to March of '13 was
20 flow was there was taken up, and then the 20 steeper than the trend line from July of '13 to
21 wellfield level started going right back down 21 '14, isthat -- does that resonate with you, |
22 towards emergency again. And then it started 22 mean --
23 raining, and that'swhat thelast blip you see 23 A It doesappear to be dlightly shallower.
24 isit started raining. 24 Q Soit appears, then, that therain or the
25 Q Let'snot get there quite so fast. Soif it 25 release or both helped alittle, but it didn't
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1 solve the problem? 1 A | think depending on theyear, and I'm not
2 A Right. 2 saying we could do thisyear in, year out, but |
3 Q Isthat afair way to read that graph? 3 think if -- if both aquiferswereasfull as
4 A Itis, and there could have been someminor rain 4 they could get, we could possibly produce that
5 eventsthat helped slow the decline. 5 3600 acre-feet water right.
6 Q Thisisn't amatter of it never rained, it just 6 Q You don't becauseyou -- if you produced it,
7 didn't rain enough. Isthat fair? 7 what would happen the next year?
8 A Yes 8 A Waell,it'sunsustainable. We -- we -- we
9 Q Sowhat happensthen in July of 2014? 9 can't -- we wouldn't want to create a situation
10 A That'swhen it started raining, and wereceived 10 wherewe're using 3600 acr e-feet because we know
11 somevery large rainswith some significant 11 we couldn't do that year in, year out, so it
12 runoff and -- and it started recharging the 12 would be an unsustainable path forward.
13 aquifer. 13 Q Let'slook at 2625. Oh, never mind, thisis
14 Q Andsoisthat the-- it didn't return to the 14 something -- we'll do that later.
15 health of the aquifer from the early part of 15 Almost skipped awhole page, that would be
16 this graph in '10 and early 2011, but at least 16 bad. Earlier you said that there are two
17 it was better. Isthat fair? 17 IGUCAS, one on the Smoky that reduced your water
18 A Right, not in thisgraph, if -- if you had the 18 right from 2800 to 2285 and change, but you also
19 entire extrapolation of the Aquifer Health 19 said there was aHays IGUCA. What -- what is
20 Index, you'll seeit stabilized, it went down 20 that, tell me about that?
21 very briefly, which iswhat you see at theend 21 A Soit'san -- also an Intensive Groundwater Use
22 of thisvisual, and then we entered a very wet 22 Control Area, and -- and | don't know the exact
23 period and it went back up to essentially as 23 geometry of it, but it encompasses Hays and --
24 good aswe could hopefor conditions. 24 and Big Creek wellfield or water rightsaround
25 Q When -- when was the last time that -- you've 25 Hays. | do not know off the top of my head if
Page 158 Page 160
1 got water rightsfor, like, in excess of 3600 1 that IGUCA limited our Big Creek water rights.
2 acre-feet, don't you? 2 | think it may have limited our total
3 A Yes 3675 acrefeet, | believe. 3 availability to utilize our water rights, but it
4 Q Whenwasthelast that you used -- that Hays 4 also -- there'salot of competing interestsin
5 used that much water, if you know? 5 the Big Creek wellfield. Thereare
6 | believe it was 1983 wasthelast time we used 6 independently owned water rightsthat are
7 that much water. 7 separate from the City in Big Creek sothose --
8 Q Soright now you're using in the range of 2,000 8 those water rights are covered by thisIGUCA if
9 acre-feet? 9 the chief engineer wanted to impose
10 A That'scorrect. 10 restrictions. And then there are private wells
11 Q Andif --if it's during adrought, your usage 11 in theareathat aren't regulated typically by
12 goes up, doesn't it? 12 the -- by the State of Kansas.
13 A Itgoesup. We--wedoagood job of trying to 13 And so one of the thingswe have doneis
14 get our residentsto curtail their usage. The 14 the chief engineer has essentially delegated the
15 natural inclination of people during a drought 15 authority during times of water warning or water
16 isto use more water, especially for outdoor 16 emer gency, within the Hays ar ea, we can make
17 vegetation to try to keep it alive. Wetry to 17 private wells comply with our water conservation
18 counteract those measures, so you will see some 18 guideinesfor outdoor watering and -- and --
19 appreciableincreasesin usage during a drought 19 and water wasting.
20 but it'snot -- it'snot like you would see, 20 Q Sowhen | wasdriving over here | noticed that
21 say, in aplace like Wichita where, you know, 21 somebody's sprinkler head sprayed water onto the
22 ther€e's-- there'snot the daily conservation 22 street and there was this wet area on the
23 measur esthat we have. 23 street. Does that happen in Hays?
24 Q Soinawet year, how much water could you 24 A It does, unfortunately, but wetry to addressit
25 produce if you had to? 25 very quickly. The--the City of Hayshasa
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1 ordinance prohibiting the wasting of water, and 1 Q Okay. Sorry, go ahead.
2 so if you had a -- a misadjusted sprinkler head 2 A Soback toyour question about the lawn, if you
3 that waswatering the street or if thelawn or 3 wer e building a new house or a new business, we
4 vegetation you were watering was overly 4 have adopted landscaping regulationsthat limit
5 saturated and what you wer e putting down was 5 the amount of cool-season turf that can be put
6 running onto the street, you can actually 6 in, that limit the amount of overall irrigated
7 receive a ticket for that. Now, wedon't -- we 7 areathat'sallowed on a property, and -- and --
8 don't writeticketsfirst, wetry to educate 8 and so you're not going to have a big lawn of
9 first and wewarn, and then if necessary and if 9 Cool-season grass.
10 the behavior doesn't change, we write a ticket. 10 We also have requirementsin our
11 But wearevery proactivein trying to address 11 landscaping regulationsthat prohibit spray
12 situationslike that. 12 irrigation, overhead spray irrigation within
13 Q Sol personaly have anice green lawn and | 13 5foot of a hard surface; that way you avoid
14 water it and -- but do -- if | want one of those 14 that misadjusted sprinkler that watersthe
15 in Hays, how am | going to have a nice green, 15 streets. There'susually some sort of arock or
16 cool-season grass lawn, how does that -- what 16 a mulch buffer around those areas or people put
17 would | have to do? 17 in subsurfaceirrigation in order to accomplish
18 A Wadll, it dependsand -- and it really doesn't 18 that. Soyou could have some cool-season grass
19 matter if you'reon aprivatewell or a public 19 in functional areas, but you're not going to
20 water supply. If you have an existing home, you 20 have a vast yard of cool-season grassin Hays.
21 havetheright to put in cool-season grass and 21 And readly | think we're on alittle bit of a
22 irrigateit. You aresubject to, if it's 22 tangent, a good one but still atangent. | was
23 potable water, of paying the bill which can be 23 asking about the terms of IGUCA, and basically
24 very pricey because of our conservation rates. 24 it, if | heard you right, allows the City of
25 Q Likehow pricey? 25 Hays to regulate private wells, the private
Page 162 Page 164
1 A Thereare peoplethat pay over $1,000 a month 1 domestic wells in the same way it regulates
2 for their water bill because they chooseto put 2 water use from the Hays distribution system. Is
3 some water down on their lawn in the summertime. | 3 that afair way to say it?
4 Q Everyyear? 4 Itis, in times of water -- water warning and
5 A Yeah, for the most part. 5 water emergency, yes.
6 Q | mean, don't the rates go up during a-- during 6 And so it's my understanding that you have to
7 abad drought? | mean, isthat -- or not? 7 implement -- it'sdele -- you said it was
8 A They go -- the conservation tier ratesgo up 8 delegated to the City of Hays, the City of
9 during times of water warning and water 9 Hays -- okay, yeah, you're the one that enforces
10 emergency. Normally, we have the baserate, we 10 that, then?
11 have the conservation rate, and then we have a 11 We arethe onethat enforcesit. And | say -- |
12 conservation ratetier 2 which catches-- tier 1 12 want to clarify my statement. We also havethe
13 and tier 2 catch the typical outdoor water use. 13 ability to -- we have outdoor watering
14 So back to your lawn question -- 14 limitations, so between June 1st and
15 Q Waell, I'mjust curious about $1,000 water hill, 15 September 30th, you can't use -- you can't water
16 | mean, isit two people? 16 outdoor vegetation between noon and 7:00 p.m.
17 A No, it'sseveral people. | don't know the exact 17 because alot of that water isgoing to
18 number but it'sseveral. 18 evapor ate beforeit actually reachesthe root
19 Q I'mnot asking for that. | certainly don't want 19 zone. Thel GUCA allowsusto implement that --
20 you to give me their names, but there are 20 that for privatewellstoo. So every year we
21 several people who pay voluntarily over $1,000 a 21 request the chief engineer write a letter that
22 month to water their lawns. Isthat what -- 22 requiresthose private well ownersto comply
23 A Right. 23 with our ordinances, and then every year the
24 Q --youreteling me? 24 chief engineer imposesthat.
25 A Right. 25 Q Jami, will you pull up Exhibit 1-100, 1, hyphen,
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1 100 and go to page 4737? 1 A Soour conservation programsstarted in --in
2 So I'll represent to you, Mr. Dougherty, 2 1991 during the drought, and they started with
3 that thisis the order that the chief engineer 3 indoor water use, toilet replacement rebates,
4 issued to expand the -- the Hays wellfield in 4 they started giving away shower heads, they
5 the Smoky, but | want you to look at 5 started educating the schoolchildren asthey
6 paragraph 77, can you read it? 6 wer e lear ning about the hydrological cycle. And
7 A Jamiisgoingtohaveto zoomin. Oh,yes. The 7 they say they -- | say they, the city
8 City believesthat an actual shortage of water, 8 commissioner swer e doing thisand -- and city
9 aswell asa perception of water shortage, has 9 staff that really weren't water education
10 stymied economic development. 10 expertswere doing this because -- because they
11 Q Doesthe City believe that? 11 had to.
12 A TheC City till believesthat. 12 Those programs -- and then the outdoor
13 Q Based onwhat? 13 watering stuff, we talked about the
14 A Based on thefact that we have had an inadequate |14 prohibitions, the water wasting, that was all
15 water supply for several decades now; based off 15 implemented in the'90s. Therate structure
16 the fact that we are essentially the only city, 16 that we have that -- that penalizes excessive
17 | would -- | would include Russell in this, but 17 uses of water but providesthe -- the lowest
18 essentially the only city in Kansasthat for 18 water rate for domestic use, that was all done
19 30 year s has been acting like a city in the 19 in the'90s.
20 Desert Southwest with regard to our water 20 L et me stop you there and we're going to talk
21 conservation measureswe'reimposing on our 21 about rates later, but if I'm on afixed income,
22 residents; and -- and just the overall 22 am | going to get hit with a $1,000 water bill?
23 per ception in Kansas that we have no water when 23 Assuming you don't useit outdoors, you won't.
24 we aretrying to do the best we can to manage 24 | mean, the rate, basic -- basic human needs
25 our existing sources and make them last aslong 25 aren't exorbitantly expensivein Russell -- or
Page 166 Page 168
1 as possible while we find -- while we sear ch for 1 Hays, are they?
2 an additional source. 2 No, theway our water ratesarestructured is
3 Q Soyou got 3685 acre-feet of water that you 3 your domestic needs are -- your domestic uses
4 could pump, but if you did, it would -- you'd 4 aretypically at your lowest rate, and then
5 pay the consequence the following year or two, 5 outdoor usesareat your highest rate. So
6 and people know that, isthat -- | mean, is that 6 the -- therates, all that was put into place.
7 acommon understanding as far as you -- do you 7 By thetime| came alongin 2005, all of that
8 talk to other city managers about -- about water 8 was well established. | remember one of the
9 use and conservation in Hays? 9 first things| worked on was creating the
10 A Periodically I do, it's not uncommon -- | mean, 10 washing machine rebate program. High-efficiency
11 we wer etheonly city doing thisfor alot of 11 washing machines wer e becoming very commonplace,
12 years, so whenever citieswerelooking to 12 and so we had a commissioner that wanted to put
13 implement water conservation programsor dealing |13 in arebate program, and -- and | worked on
14 with water issues, sometimes| would get a phone 14 that.
15 call about why we wer e doing what we did and how |15 In 2011, we decided to take our
16 wedid it. 16 conservation effortsto the next level, we
17 Q Sodoesthe City have a conservation plan that 17 revamped all of our programsto make surethat
18 has been approved by the Kansas Water Office? 18 we wer e promoting the most efficient options out
19 A Wedo. 19 there. Wehired awater conservation
20 Q Andtdl us-- we've talked some about 20 specialist, we werethefirst city in Kansasto
21 conservation, you've told us about landscaping 21 do so. We adopted the green plumbing code, |
22 and watering and other things. Arethere 22 believe we were thefirst city in Kansasto do
23 other -- isthere -- are there other components 23 so.
24 of the conservation program in Hays that -- that 24 Q What'sthat?
25 need to be in the record? 25 A Thegreen plumbing code, it's-- it's part of
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the building code, but it isa plumbing code

Page 171

1 A Wehave stated that we have no desire to walk

1
2 that one facet of it makes surethat homesare 2 away from our conservation programs, and --
3 designed for efficient water use, both indoor 3 and beforel get into this, | want todraw a
4 use and irrigation systems used outdoors. 4 distinction between conservation and efficiency.
5 Q Sothat, for instance, | mean, isthat part of 5 Conservation just means using less of something.
6 the reason you have -- can't have a sprinkler 6 Efficiency means using less but getting a
7 head close to a hard surface, or is that 7 similar outcome, the same or a similar outcome.
8 something -- 8 So --
9 A That'ssomething different, that's part of our 9 And the same or similar, use less water to -- to
10 landscaping regulations. That was another thing 10 achieve an outcome that the higher use -- |
11 that we did iswe -- we kind of co-opted some 11 mean --
12 landscape regulations from Salt L ake City area 12 Yes, yes. And it'snot just water, electricity,
13 that had some water issues, and so we 13 you can be efficient with anything. Sowetalk
14 incor porated some of those measuresto makesure |14 about conservation because that'sthe vernacular
15 that we weren't having people put in alot of 15 everybody under stands, but we focusa lot on
16 nonfunctional turf and then created a situation 16 efficiency measures. We want peopleto take
17 wherethey're going to be getting water waste 17 showers, we just want peopleto use lesswater
18 tickets or high water bills, you know, just by 18 whilethey do that. Wewant peopleto be able
19 the way the property was designed. 19 to wash their carsand have nice landscaping and
20 We -- we started -- werevamped the 20 have sportsfieldsto play on and do laundry and
21 education program with the water conservation 21 all that stuff, wejust want themtodoitina
22 specialist, she's -- she'svery good at that, 22 mor e efficient manner. We have hotels, we want
23 and shejust took that to the next level. She 23 to make surethat they have the most efficient
24 started working with the water shed protection 24 fixturesout there.
25 specialist -- 25 So we have stated publicly, we have no
Page 170 Page 172
1 Q Whoisthat? 1 desire-- and -- and | speak for myself and from
2 A It'sHolly Dickman. 2 what I've heard the gover ning body say, we have
3 Q Okay, thank you. 3 no desireto walk away from our conservation
4 A Holly started working with alady named Stacie 4 programs. Thereality isthose conservation
5 Minson, who isthe K SU water shed protection 5 programsarelargely voluntary, and so it isnot
6 specialist. And so they both have limited 6 speculation to say that if we are ableto secure
7 budgets and limited resour ces, so they sort of 7 along-term sour ce of water, it'shuman nature
8 combine their resourcesto teach people about 8 for some peopletorelax, and therecould bea
9 water quantity and water quality because they 9 natural relaxation of some of our residents.
10 areinterrelated in alot of facets, and so we 10 Our residentsare very proud of their
11 feel likewe are doing our -- doing the best to 11 conservation efforts, but they also know we have
12 make surethat we stay at the forefront of water 12 avery limited resource we are dealing with. So
13 conservation techniques. 13 it isentirely possible that there could be a
14 Q Soyou stated publicly and you stated several 14 relaxation which could increase our gallon
15 times -- well, you stated publicly that Hays 15 per capita per day even though we don't change
16 plans to continue to conserve water, and you 16 anything in our program. The hardest thing
17 heard this morning that you don't need it 17 about -- so you mentioned, you asked earlier
18 because you're going to continue to conserve and 18 about callsfrom other city managers, the most
19 so Hays residents can just keep doing what 19 common question | get ishow do you pay for
20 they're doing. Isthat -- tell us about your -- 20 something like this, how do you get it started?
21 what your plans are, are you just going to turn 21 We already got started. We've crossed the
22 on the tap and say, you know, hey, useit all? 22 biggest hurdle, so we have no intention of
23 Isthat -- | mean, how -- | mean, I'm serious, | 23 walking away from it. But there are also other
24 don't know how to -- how are you going to do 24 thingsthat could affect the gallons per capita
25 this? 25 per day usage, if that'sthe metric we want to
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1 be held to. We could bring industry in that 1 into the streets. But yet we could see our

2 uses more water, but we avoid, like, everything 2 gallons per capita per day go up, that'sjust a

3 right now that could use a little more water 3 reality, soto be-- to be held to some

4 than we use, that could increase our gallon 4 unreasonable standard of gallons per capita per

5 per capita per day that has nothing to do with 5 day in perpetuity, that'slike stating you're

6 our conservation program. 6 poor and you don't spend any money so,

7 Wearearetail hub on 1-70. We havetwo 7 therefore, you should just stay poor and not

8 travel plazasin theworksright now that are 8 worry about spending any more money.

9 going to add hotels and restaurantsand -- and a 9 Q Widll, I think you can keep your gallons
10 truck stop, an auto travel plaza, and all of 10 per capita per day lower by just never -- by
11 that could affect our commer ce, but it could 11 just dismissing this complaint and then -- then
12 affect our gallons per capita per day usage and 12 you'll keep your gallons per capita per day
13 have nothing to do with conser vation measures 13 down, | mean, that's the logic hereredly,

14 because -- 14 isn't it?
15 Q Because when | come to town and take a shower, | 15 A Possibly, yes.
16 stay in there for 10 minutes or 15 minutes; 16 Q That'snot what you want to do, isit?
17 whereas, Hays residents don't take those longer 17 A Haysand Russell want the ability to utilize
18 showers. Isthat -- | mean, I'm being facetious 18 water like every other city in the State of
19 but -- 19 Kansas.
20 A Wéll, more specifically when you cometo Hays 20 Q You'vetold methat conservation -- you've
21 and take a shower, you're not a Hays resident, 21 talked about efficiency versus conservation and
22 you don't count for that gallon per capita per 22 that -- should other cities be following some of
23 day. 23 your examples?
24 Q Okay. 24 A Sothereareamyriad of reasonswhy cities
25 A Soif -- if we have 300 more people spending the 25 should invest in water efficiency and

Page 174 Page 176

1 night in Hays taking showers, we're going to 1 conservation measures. | served on a panel at

2 make surethat's donein the most efficient way 2 the Governor's Water Conference with a council

3 possible, using the most efficient toiletsand 3 member, | believe he was from Gardner, and

4 showerspossible. But that water usage could 4 Gardner waslooking at building a new water

5 result in our gallons per capita per day 5 treatment facility, and they were doing that

6 increasing regardless of what wedo. So -- 6 because of growth. Soif they wereto use water

7 Q Okay. Because | want to be clear about this 7 mor e efficiently, they could delay that cost of

8 because | think | misunderstood you. The water 8 that water treatment facility.

9 that | -- that is used by me and visitorsin 9 Citiesthat are growing sometimes have to
10 Hays who don't know about the conservation is 10 oversize water mains, and if you can use water
11 water that counts against your gallons 11 mor e efficiently you can put some of that stuff
12 per capita per day, doesn't it? 12 off. All water hasto be pulled from some
13 A All water weuseis-- countsagainst our 13 sour ce, treated, and distributed, which all
14 gallons per capita per day. 14 costsmoney. It costs money to pull it out, it
15 Q Okay. | thought you said that it didn't count 15 costsmoney to treat it, it costs money to store
16 but it does. Okay, very good. 16 it and distributeit, and it costs per sonnel
17 A Itdoes. Okay. So, you know, yes, it istrue 17 money. So thewaysyou can find efficiency
18 that we are going to keep our conservation 18 measuresto use less of that or have your
19 programsin place, but, again, they'relargely 19 residents use less, that's more input cost that
20 voluntary and -- and incentive based. 20 can be passed on to your residents.

21 They're-- they'renot sticks, with the 21 So thereisalways an incentive, regar dless
22 exception of the water runoff and the water -- 22 of your -- your source, to use water in amore
23 watering, which | don't know why we would ever 23 efficient manner. Asl said, when you don't
24 changethat, that just makes senseto, you know, 24 havethat constraint of sourcethat'slooming
25 not let people take potable water and run it 25 against you, sometimesit'svery hard for cities
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1 to makethat initial investment in conservation 1 it's going to be, you know, maybe an hour
2 programs. And that'salot of timesthe 2 and a half or so, at that point | would
3 discussions | have with citiesthat don't have 3 say, yeah, let's just keep going, that
4 sour ce issues but say, hey, our residentsand 4 would be a good stopping place and then to
5 our governing body wantsto use water more 5 break at that point. | don't know on the
6 efficiently, how do we start these programs, how 6 first day that I'm going to make everybody
7 do we get them in place, where do we find that 7 suffer by staying heretill 10:00 o'clock
8 money? 8 at night if that's how long you think
9 | have alot of questions about your rate 9 you're going to take with the witness. As
10 structure, but | think maybe it'stime for a 10 we get later in the hearing, if we need to
11 short break, if you don't mind, Y our Honor? 11 speed things along, make sure we get done,
12 PRESIDING OFFICER: Any objection 12 we may be staying here that late at night
13 from any other parties? 13 but --
14 MR. LEE: No, Your Honor. 14 MR. TRASTER: Yeah.
15 MS. LANGWORTHY:: No, Your Honor. 15 PRESIDING OFFICER: -- day one, |
16 PRESIDING OFFICER: All right. 16 don't think I'm going to put anybody
17 Well, we've got 3:40 now, why don't we just 17 through that. 1 don't think anybody would
18 come back at 4:00 o'clock. 18 like meif | made them al stay that late
19 MR. TRASTER: That would be great, 19 for the hearing.
20 thank you, Y our Honor. 20 MR. TRASTER: Sure.
21 PRESIDING OFFICER: So off the 21 PRESIDING OFFICER: Solet'splanon
22 record on recess here until 4:00 o'clock. 22 going till 5:00, give or take when you
23 (Thereupon, arecess was taken; 23 think you're at a good stopping point --
24 whereupon, the following was had.) 24 MR. TRASTER: Sure.
25 PRESIDING OFFICER: About 25 PRESIDING OFFICER: -- for the day,
Page 178 Page 180
1 4:00 o'clock here so we'll go ahead and go 1 you'll let me know and then we'll address
2 back on therecord. And, Mr. Traster, 2 what time we'll pick things up in the
3 before you pick back up with 3 morning then to --
4 Mr. Dougherty's questioning, can you give 4 MR. TRASTER: Sure.
5 me an estimation as to how much moretime 5 PRESIDING OFFICER: -- get going
6 you think you'll need to complete your 6 again.
7 examination? 7 MR. TRASTER: Your Honor, counsel
8 MR. TRASTER: I'll do my best, Y our 8 asked for alist of the witnesses that
9 Honor. | -- | would say I'm halfway 9 we're going to plan for tomorrow, and so
10 through. 10 just the current plan isto finish up with
11 PRESIDING OFFICER: Okay. 11 Mr. Dougherty and then there's a witness,
12 MR. TRASTER: So, you know, | think 12 Doug Williams, heis one of the people who
13 it's going to make the rest of whatever 13 spoke at the public meeting, he'sthe --
14 time you want to take today, and then | 14 he's the Grow Hays executive director, if
15 don't know what time you want to stop, but 15 you recall. From there, turn it over
16 it's going -- it's going to take about as 16 to...
17 much time as we've already spent. And | -- 17 MR. COLE: Yeah, City of Russdll
18 I've done some kind of skipping ahead, 18 will probably lead off with Jon Quinday,
19 but -- so it -- but | also might have 19 the city manager; Brad Wagner, who spoke
20 missed some thingsso | just -- | don't 20 briefly at the public comment hearing; and
21 know. 21 then | haven't decided yet but if | did, it
22 PRESIDING OFFICER: Okay. | just 22 would be Randy Baker so it would be those
23 wanted to get an idea. 23 three witnesses.
24 MR. TRASTER: That's the best idea. 24 MR. TRASTER: Would be the next ones
25 PRESIDING OFFICER: If you thought 25 in order?
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1 MR. COLE: Yeah. 1 next witness be? And then wel'll look at
2 MR. TRASTER: And maybe finish with 2 things in the morning after we get, you
3 all three tomorrow and -- is he as 3 know --
4 long-winded as Toby? 4 MR. TRASTER: Sure.
5 MR. COLE: You're plowing alot of 5 PRESIDING OFFICER: -- like lunch
6 our field. 6 break time, and if we need to kind of say
7 PRESIDING OFFICER: And I'm not 7 then that, well, we may look at having
8 trying to push you to say you have to do 8 another witness, at least you have some
9 more witnesses than that tomorrow -- 9 time over alunch break there to do some
10 MR. TRASTER: No. 10 last-minute preparations if you may need
11 PRESIDING OFFICER: -- but if -- | 11 to, Mr. Lee. | completely understand the
12 don't know what to expect with the 12 need to anticipate who's coming up, |
13 witnesses, if it's going to be, you know, 13 just -- | don't want to get to the point
14 your -- your questioning and then Mr. Lee, 14 this early in this process where we're
15 if he only has five minutes of questioning, 15 ending the hearing at 3:00 in the afternoon
16 and if Ms. Langworthy has nothing more to 16 because we finished all the witnesses we
17 guestion of those witnesses. 17 planned for the day.
18 MR. LEE: Do we get to vote on that? 18 MR. TRASTER: | don't think that
19 MR. TRASTER: Becausel -- | havea 19 there's much risk of that. | think our
20 vote, | know exactly how many minutes I'd 20 next two witnesses are going to be Jeff --
21 let him have. 21 huh.
22 PRESIDING OFFICER: Maybe -- maybe 22 A Crispin.
23 he needs more time than that, maybe we 23 MR. TRASTER: Crispin. Jeff Crispin
24 don't even get through those, but if we had 24 and Paul McCormick.
25 to go, say, two more witnesses after that, 25 PRESIDING OFFICER: Okay.
Page 182 Page 184
1 who would be your next two after that? 1 MR. TRASTER: And both of them -- |
2 MR. TRASTER: Well, definitely after 2 think Jeff is going to take alittle while,
3 Toby, it will be Doug Williams and we -- 3 you know, more than 45 minutes or an hour.
4 you know, | wasn't even thinking about 4 He's the operator of the water system, and
5 cross but -- but it could take awhile. So, 5 so he has some knowledge about, you know,
6 you know, | -- we may not get to all those, 6 current sources and how they're working,
7 but that's just the order. Doug Williams 7 and | want to go into some depth with him
8 is-- | don't think he's going to be -- he 8 on the Aquifer Health Index and that sort
9 won't takealong time. | mean, realy 9 of thing. But it's covering some of the
10 what we'll be talking about, | think, 10 ground we've covered today alittle bit.
11 are -- he'syour witness, how longis he 11 Paul McCormick isthe -- one of the
12 going to take? 12 witnesses that | want to call as afact
13 MR. BULLER: Yeah, | would be 13 witness prior to his testimony as -- as
14 surprised if it was longer than 45 minutes. 14 a-- his expert witness testimony so he --
15 | don't anticipate | ots of 15 he could take awhile.
16 cross-examination with him, but, yeah, 16 PRESIDING OFFICER: Okay. All
17 maybe an hour, 45 minutes. Maybe less than 17 right. That'sfine and, you know, I'm not
18 that. 18 saying you have to get to them tomorrow,
19 PRESIDING OFFICER: Okay. 19 just --
20 MR. TRASTER: Doesthat help? 20 MR. TRASTER: Weregoingto -- |
21 PRESIDING OFFICER: Well, | guess 21 think we're prepared and will be to -- oh,
22 for the order that you're looking at, we'll 22 I'm sorry, | didn't realize you were --
23 plan on just those five, but if we would 23 PRESIDING OFFICER: That'sall
24 go -- if those do run very quickly and we 24 right.
25 go on to the next witness, who would that 25 MR. TRASTER: | think we're going to
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1 be prepared to plow on and one withess 1 submission regarding that LEMA creation. And
2 after another, there won't be -- unless 2 Mr. Janssen stated that if historical useisthe
3 there'sareal -- something unanticipated 3 basisfor futureallocations, you will be
4 happens, there won't be any, well, we're 4 punishing landowner s who choose to conserve.
5 done for the day and we don't have our next 5 And | couldn't agree morewith Pat on that. We
6 witness available. | don't think that's 6 have conserved because we have had to, we've had
7 going to happen. 7 no other choiceto, no other alternative, but to
8 PRESIDING OFFICER: | hope not, | 8 havethat restriction held over usin perpetuity
9 just don't want to waste any time and at 9 iscompletely unreasonable.
10 the end have everybody be rushed because 10 Q Areyou aware of any rule or regulation that
11 whatever happens we just need to make sure 11 would require you to maintain that level of
12 that everyone's gotten through those 12 conservation?
13 witnesses and we have a sufficient record 13 A | amnaot.
14 of everything. 14 Q Let'slook at 2690. Well, we're talking about
15 MR. TRASTER: Okay. 15 conservation and your conservation program, you
16 PRESIDING OFFICER: All right. Go 16 mentioned education in the schools?
17 ahead and continue with your questioning of 17 A Correct.
18 Mr. Dougherty, then. 18 Q What -- what is -- what is 2690?
19 BY MR. TRASTER: 19 A Thisisan example of a poster -- so our water
20 Q Mr. Dougherty, | remind you again that you're 20 conservation specialist, Holly Dickman, every
21 still under oath. 21 year her and Stacie Minson, the water shed
22 A | acknowledge. 22 protection specialist, they do a -- they conduct
23 Q | forgot totell her what | wanted next, I'm 23 awater poster contest, and thisisopen to
24 sorry. 24 people of all agesfrom preschool to adult, and
25 So you testified that you have 3685 25 there'satheme. | believethis-- | can't tell
Page 186 Page 188
1 acre-feet of water availablein -- from your 1 you theyear thisisfrom, but thethemewas
2 sourcesin Hays and Russell -- or in Hays, in 2 every -- make every drop count.
3 Hays, but that you can't really utilize the full 3 And so these posters are submitted, they
4 quantity that you have available even though you 4 are graded, the city commissioners and some city
5 have the legal right to do that; isthat 5 staff get together and they judge these posters.
6 correct? 6 And they -- they create different age classes
7 A Correct. 7 and they create different awardsfor 2nd, 3rd
8 Q Sothisidea-- and conservation is measured in 8 place for each age class, and then the posters
9 gallons per capita per day, | mean, that's one 9 are actually -- and there'sprizes given,
10 of the measures or one of the indicators of how 10 there'saceremony. Last year -- | believe this
11 well people are conserving? 11 year's ceremony was at Sternberg Museum, there
12 A Itisarelative measure of how -- how water 12 areprizesgiven out to thewinners, and they're
13 wisethe City is. 13 recognized at the ceremony.
14 Q So should that be -- should Hays future water 14 And then each year the postersare
15 be capped at the gallons per capita per day that 15 displayed during a art walk, which isan event
16 it has been operating at in the past because of 16 that takes place in downtown Hays, so they pick
17 its conservation efforts? 17 alocal business and they display these posters
18 A Absolutely not. | think that would bea-- an 18 downtown. Soit's--it'sjust away of keeping
19 unreasonable and an unfair restriction on future 19 the kids engaged in water conservation mostly.
20 water uses. And | don't believeit'sin 20 It's geared towar ds young kids, but it's open to
21 accordance with Kansaswater law. So | 21 different age divisions.
22 mentioned earlier a -- the Groundwater 22 Q Sothisis2690, isthefirst page and it'sthe
23 Management District Number 5was consideringa |23 1st place poster for preschool and it -- it
24 Local Enhanced Management Area, and Water PACK's |24 says, Turn off the water when you brush your
25 president, Pat Janssen, wrote a letter of 25 teeth?
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1 A Right, and thisisall about, you know, the 1 So December, January, February, those bills
2 teaching kidsthe value of water. And | know 2 are averaged because that gives us an idea of
3 Holly's going to go to thisin more detail when 3 what water isneeded for domestic use or -- or
4 she'shere, but there'salot of activities 4 non-outdoor use. You'retypically not
5 geared toward the younger kids becauseif you 5 irrigating a bunch of stuff outdoorsor filling
6 instill that conservation ethic into those kids, 6 a swimming pool, or something likethat, in
7 then they'rejust going to naturally use water 7 July -- or January, | mean.
8 in a mor e efficient manner asthey become 8 Sothebaserateiscalculated, and then
9 adults. 9 when you get your -- your normal bill, the --
10 And so that's one of the reasons why we go 10 and | don't -- | don't know theratios, but
11 into the schools whilethekids arelearning 11 thereisa certain amount of water that's
12 about water during the hydrological cycle 12 charged at that baserate -- or theregular rate
13 because it helpsreinforce those -- those 13 ischarged at the -- up to thewinter average.
14 habits. It also helps condition the parentsto 14 Soif you use below and up to the winter
15 make surethey're-- they're using water more 15 aver age, you pay theregular water rate, which
16 efficiently. 16 isthelowest water rate available.
17 Q Sothisexhihitis 16 pageslong, and | don't 17 Then there'saconservation tier 1 that
18 want to go through them all because Holly may go 18 kicksinto place when you exceed that winter
19 into it, but, Jami, can you just go -- here's 19 average, and that's paid at a higher rate. If
20 another one, thisisthe 1st place, the second 20 you exceed the next step, and | couldn't tell
21 page, kindergarten, it's O'Loughlin Elementary, 21 you what that next step is, you get into
22 Take five minutesin the shower. When you are 22 conservation tier 2 whereyou pay, again, a
23 brushing your teeth, don't let your water keep 23 higher rate. Sowhat it doesisit allows
24 running, | guess, | can't read it, but don't 24 essentially people that want to use mor e water
25 waste water, use less water, make every drop 25 in the summertime for outdoor water usesto do
Page 190 Page 192
1 count, isthat -- so let's -- let's do one or 1 that but they're paying at a higher rate. And
2 two more. These are just creative posters that 2 then if they really want to get wild and usea
3 kids make? 3 lot of water, they get into that tier 2, meaning
4 A Right. 4 they're going to pay for it.
5 Q Thank you. Mr. Dougherty, we've talked alittle 5 So water isa commodity, and it'svery hard
6 bit about your water rate structurein -- in 6 totell peoplethey can't use a commodity. So
7 Hays, and in some cases you have people who are 7 you put pricecontrolsintotry to--try to,
8 willingly paying $1,000, over $1,000, and 8 you know, create an equilibrium or a balance on
9 that -- | mean, when you said that, it was over 9 usage and -- and incent without punishing the
10 1,000, | thought you were being -- when we first 10 people that need that water for domestic use.
11 talked about it, | thought you were kidding, but 11 Q Okay. Moving on to the next subject, the -- I'm
12 literally you've got people who are paying 12 wondering if you'd talk about how the planning
13 bills, amonth bill for $1,000 for water in 13 horizon, what is the -- there's been some
14 Hays? 14 discussion about the planning that -- that Hays
15 A Yes, residents, not businesses. 15 plan uses 2 percent population growth and -- and
16 Q Talk about the structure, how does this work? 16 it -- and the plan horizon stops at 2041. Can
17 A Hays ratestructureisbased off of -- sothere 17 you -- can you explain what's going on there?
18 wasa baserate, alot of citieshave base 18 A Waell, so Hayshasalot of different planning
19 rates, and there'san included amount in that 19 horizons. We have afive-year capital
20 base amount, | don't remember how many cubic 20 improvement plan, we have a compr ehensive plan
21 feet, maybe 100 cubic feet isincluded in that 21 that was passed in -- or adopted in 2011 that we
22 baserate. And then beyond that baserate, 22 thought might be a 10- or a 15-year planning
23 thereisaregular rate, and that rateis 23 horizon or it could be shorter, could be longer
24 calculated by determining -- determining a 24 depending on how things go.
25 customer'swinter average. 25 Q Isthat related strictly to water?
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1 A No,that'stooverall -- all growth. The 1 Master Order here.
2 planning horizon for this project iswhat we 2 Reasonable needsis-- isa cap on usage,
3 think is-- isthe -- the usable life span of 3 on -- on future usage, soit'salittle bit like
4 the project, and so we view thisasa long-term 4 a savings account. Mid-range planningiskind
5 water source. So our planning horizon -- it's 5 of like a budget, you know, you budget your
6 also very expensive, so our planning horizon for 6 expenditures, you -- you expect to track your
7 thisproject issignificantly longer than 7 expenditures, but it's not the savings account,
8 planning horizons, say, for our five-year 8 it'snot -- reasonable needsisthe cap on what
9 capital improvement plan. 9 we could grow into into the future, and when we
10 Werecently invested 30 some million 10 went into the discussions with the Division of
11 dollarsin a new wastewater facility. Wedidn't 11 Water Resour ces, we madeit very clear thisis
12 do that on afive-year planning horizon; we knew 12 an extremely expensive project that isgoing to
13 that facility was going to last usfor decades 13 haveto last usfor 50 years plus, and we can't
14 into the future without having to invest in 14 dothis, it'snot cost effectiveto do thisif
15 significant improvement. 15 we know we can only utilize part of it for a
16 Sothewater system isthe sameway. We 16 20-year period. We haveto be ableto look
17 are spending most likely over $100 million on 17 beyond and know we can grow into that. And so
18 this, with 30-year financing, most likely, 18 we werevery up front with them that we wanted
19 moving forward, and we would liketo utilizethe 19 to have the ability to utilize this project for
20 project after we pay it off for a few years. 20 amyriad of growth factorsinto the future that
21 Our estimatesare -- isthat thisproject is 21 we can't account for right now.
22 going to provide a reliable sour ce of water for 22 Do you -- do you plan to use every drop of that
23 a minimum of 50 yearsand -- and probably 23 reasonable-need number, | mean, is that --
24 significantly longer than that. Sothat isour 24 you're hoping to use all that?
25 planning horizon for this-- this property and 25 Well, we can't usethat. Hays and Russell
Page 194 Page 196
1 this project. 1 combined don't usethat right now, but we don't
2 So in the course of working through this -- the 2 know what's going to happen 30, 40 yearsinto
3 Master Order and -- and the change application 3 thefuture. The governing body adopted the
4 process, there was some discussion about -- | 4 joint interlocal agreement with Russell in 2014,
5 mean, as you know, the Kansas Water 5 we're not through the processyet. So procuring
6 Appropriation Act says that water in excess of 6 an additional source of water isnot like going
7 reasonable needs is not allowed, and that 7 tothegrocery store and getting a gallon of
8 generaly applies to new water rights, when you 8 milk, it isa very lengthy process.
9 apply for anew water right, but it also applies 9 So theidea that we would get just enough,
10 when you want to change a right from one kind of 10 just enough and maybe you could go back and get
11 use to another. You're aware of that? 11 moreisabsurd, knowing that you get just enough
12 Yes, | am. 12 and then in two yearswe have to go through
13 So you are planning, generally speaking, if | 13 another 15-year processto get just enough more
14 understand you correctly, for about 1 percent 14 and then we automatically start the 15-year
15 growth over the next how long? 15 processagain. Sothat'swhy the
16 So for the for eseeable future, the mid range, 16 reasonable-need cap that we asked for was
17 the -- the 20 years, we would like to think that 17 granted, knowing that thisisa very expensive
18 we could target a 1 percent growth rate. Could 18 project and it needsto betherein thefuture.
19 it belower? Yes. Could it behigher? Yes. 19 So I'm going to put back that 2659, Exhibit 2659
20 Wefed that if we have an adequate supply of 20 which is, as areminder for the record, the map
21 water that we can achieve growth ratesthat we 21 showing the Ogallalain western Kansas, the High
22 haven't seen in the past. But the --that'sa 22 Plainsin sort of central Kansas, Hays and
23 different calculation than the reasonable-needs 23 Russell, Ellis and Russell Counties, the ranch,
24 calculation that ispart of the water 24 and it also shows population centers that are
25 appropriationsand part of our -- our -- our 25 above 5,000, | think you testified?
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1 A Itdoes. 1 And thisis a Water Supply Handbook

2 Q What'sunusua or different about Hays and 2 prepared by the Ingtitute for Water Resources at

3 Russell than the other population centersin 3 the Water Resources Support Center by the U.S.

4 Kansas that have more than 5,000 people? 4 Army Corps of Engineers and let'sgo to

5 A Thelack of locally available water. Soif you 5 page 107. Yeah, page 107, if you can skip to

6 look at that map, when you get west of 6 that. There's a passage here | want you to be

7 Hutchinson, the major population centerssit on 7 aware of or tell usabout. In this paragraph 2

8 top of the High Plains or the Ogallala aquifer, 8 at the first full paragraph on -- on page 6-9,

9 and when you get to the Hutchinson, Wichita, 9 and we'll get you the Bates number herein a
10 Salina, you havereached the part of the state 10 moment. Well, the Bates number for thisis
11 that receives enough rainfall to wherethe 11 8085, 8085. Can you read that, that second
12 creeksand theriversand the streams flow 12 paragraph, that paragraph 2?
13 year-around reliably, even through times of 13 A Could you zoom in, please. Onemore. These
14 drought, so surface water isaviable 14 activities are based on estimates of future
15 alternative for those cities. You get far 15 water requirements. The future may be measured
16 enough east you have a lot of reservoir storage 16 in days, years, or decades. The construction of
17 that isreliably full that can be used for water 17 major water facilities are planned over many
18 projectsaswell. Soit'snot surprising. 18 yearsto meet expected water demands extending
19 Q Jami, would you put up 1665, please. 19 many decadesinto thefuture. On theother
20 So thisis amap that you testified to 20 hand, implementation of demanding management
21 about first, and you were telling us -- | left 21 measur es during drought conditions may focus on
22 my pointer. You were telling us about rainfall 22 water needsonly for the next several days,
23 in these orange, light orange and dark orange 23 weeks, or months.
24 regionsin the state and then west, but isthere 24 Q Canyou pull up Exhibit 1-2, please. And goto
25 aline or an amount of rainfall that you can -- 25 paragraph 234. 234, thisis on Bates page 150.

Page 198 Page 200

1 you said something about reliably -- rivers flow 1 So thisis -- maybe it's the previous page,

2 reliably. |sthere some standard that you're 2 Jami.

3 aware of ? 3 MR. TRASTER: Your Honor, thisis

4 A It'smy understanding in Kansas, at least, that 4 just the reasonable-need calculation, |

5 thelinethat represents 30 inches of annual 5 don't think | have any questions about it,

6 rainfall, which isthe transition from the light 6 | apologize for taking the time.

7 green to thedark green, iswhereyou can expect 7 BY MR.TRASTER:

8 to seereliable year-around streamflow even 8 Q Canyou pull up 2659, please. I'm sorry, 2609,

9 during times of drought. Once -- the further 9 please.
10 west you get, the more uncertain that -- that 10 Thisis-- can you just tell uswhat this
11 sour ce can be. 11 document is?
12 Q SoHaysand Russdl, for the record, are 12 A Thisisawork session memo from February of
13 obviously far west of that 30-inch line? 13 2014 that accompaniesthe Hays City Commission's
14 A Yes. And for comparative purposes, Salina 14 resolution of intent to develop the R9 Ranch, so
15 receives alittle over 30 inchesof rain ayear 15 thisisthe resolution they adopted that
16 and -- and wereceive 22, 23. 16 directed meto begin theregulatory processto
17 Q Now, there are some reservoirs, there's not very 17 develop the R9.
18 many in southwest Kansas, but there are some 18 Q And who wrotethis?
19 reservoirsin northwest Kansas, | mean, is 19 A | wrotethe memo that accompanied the -- the
20 that -- why isit that there are so many more 20 resolution.
21 reservoirsin the eastern part of the state than 21 Q Inthefirst paragraph, you talk about Hays has
22 north, if you know? 22 addressed water shortcoming with conservation
23 A There'smore surfacewater runoff and therefore 23 programs and efficiency. Read on from there if
24 mor e potential to have reservairs. 24 you will, if you can. | canread it to you if
25 Q Jami, will you put up Exhibit Number 1-201? 25 you'd prefer. 'Causeit'salittle bit fuzzy.
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1 A It says, whilesuccessful in the short term, the 1 bank from your 2 percent -- your half cent sales
2 measur es ar e not significant enough to ensure 2 tax?
3 the current sourceswill be adequate for a 3 A Correct.
4 50-plus-year planning horizon. That's -- after 4 Q But simple me, you got to go to the banker
5 years of studying potential sources, it has been 5 maybe, the government maybe, but you got to go
6 determined that the R9 Ranch represents -- 6 to the bank to borrow the money to build this
7 providesthe most viable long-term option for 7 project, right?
8 the City of Hays and the surrounding ar ea. 8 A Correct.
9 Q Isthat accurate? That was writtenin 2014, 9 Q Andwhen you go to the bank to borrow the money
10 does it remain accurate today? 10 and you tell them, well, we've only -- we need
11 A It does. 11 to build a project that's going to last us
12 Q Canyou pull up Exhibit 3-2, please, Jami. 12 50 years but we've only got a supply that's
13 Can you identify this document? 13 going to last 20, what's going to happen?
14 A Isthisthewater transfer application? 14 A | don't think we'll get financing. | assume
15 Q It'sthe cover letter that was sent with the 15 that if we have a debt service horizon that
16 original change applications. 16 exceeds our useful horizon, then wewon't get --
17 And, Jami, if you would, go to page 8498 -- 17 wewon't get financing.
18 | mean the Bates number 8498. 18 Q Haveyou ever applied for state revolving
19 So, Mr. Dougherty, beginning on this page 19 loan -- state revolving loan fund from KDHE?
20 and continuing is a discussion about the 20 A For thisproject?
21 necessity -- the heading, The necessity for an 21 Q No, no, for anything?
22 alternative approach to DWR's traditional 22 A Yes, weactually received SRF funding or state
23 reasonable-quantity analysis for municipal use. 23 revolving loan funding for our wastewater
24 Have you -- do you recall reading that -- the 24 facility upgrade, rebuild that | mentioned
25 section of that cover letter? 25 earlier.
Page 202 Page 204
1 A |do. 1 Q When they weretalking to you about lending you
2 Q Andisit basicaly the City'sjustification, 2 the money to build the wastewater, did they talk
3 explanation for the need to not just limit the 3 to you about -- or do the documents show that
4 analysisto a 20-year planning horizon? 4 they wanted you to be able to show them that you
5 A Yes, | believewe madethat clear from thevery 5 had arate structure that would allow them to --
6 start. 6 to repay the loan?
7 Q And the chief engineer eventually, | mean, not 7 A Yes
8 even -- well, the chief engineer agreed with 8 Q And -- and did they make any requirements about
9 this approach, correct? 9 the idea that you're going to have that rate
10 A Correct. 10 structure in place aslong as that loan is
11 Q Soisitfair to say that the 2 percent 11 outstanding?
12 growth -- the 2 percent projection of need, 12 A That actually comeswith any loan, but, yes, it
13 reasonable need is a-- an article of the Water 13 comes with the bond too, you have a covenant
14 Appropriation Act? 14 that you are going to charge adequate ratesto
15 A ltis. 15 cover the debt service, plus operations.
16 Q And it doesn't really -- you're not -- that's 16 Q There's been some discussion about that Water
17 not your planning horizon or your growth -- 17 PACK seemsto be very worried about the rates
18 planned growth rate? It's acap on what you -- 18 that Hays -- Hays residents are going to have to
19 the quantity that you can reasonably use, 19 pay. Isthat aworry that they should be --
20 correct? 20 something they should be concerned about, do you
21 A ltis itisacap that providesusan adequate 21 think?
22 horizon for growth, especially given the length 22 A Unlessthey'reratepayers, | don't think it's
23 it takesto procure an additional water source. 23 really any of their concern. It'stheresidents
24 Q Sowhenyou -- | don't know how you're going to 24 of Hays and ultimately Russell that should be
25 finance this, | mean, you have some money in the 25 concer ned about whether or not they want to pay
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1 aratethat coversany debt service. 1 of alack of available water over our heads.
2 Q Andso-- but you've got this -- you've got some 2 That's something unmeasurable, and our economist
3 money in the bank and there are other waysto 3 did not measur e that because he wasn't
4 finance this outside of just raising rates, 4 comfortable measuring something like that. But
5 aren't there? 5 | think it'sreal and | think it's a benefit to
6 A It hasnever been our intent to finance this 6 the State of Kansas.
7 with an increasein rates. In fact, one of the 7 One moment, please. | have some other questions
8 reasons why the gover ning body decided in 2014 8 about this, but | -- | didn't write down the
9 is because we had enough money in the bank and 9 exhibit number so | can't pull it up so | think
10 the expected project cost and financing options 10 I'm going to come back to that in the morning if
11 indicated that we could do thiswithout raising 11 that's okay.
12 rates. We have a significant amount of money in 12 So what happensif the -- if -- to the
13 the bank asaresult of the half cent salestax. 13 state as awhole, in your view, if the water
14 We have financing options from the state 14 transfer is disapproved, is not approved?
15 revolving loan fund and from another federal 15 | think the Stateis going to belosing out on
16 program called WIFIA, W-I-F-1-A. Both of those |16 potential revenuesin thefuture, | think the
17 are 30-year financing vehicles. And so with the 17 Stateisgoing to berealizing aloss of revenue
18 money we havein the bank, with the money we 18 during times of drought in Hays and Russell, and
19 have coming in with the half cent salestax, 19 | think that could compound in the futureif
20 with the termsthat those financing vehicles 20 because of a lack of available water we see
21 offer, it isstill our intent to bring the 21 depopulation or the closure of major industries
22 project home without affecting rates. 22 or even the shrinking in Hays of the university,
23 Q Sol madethe-- in the opening | made the point 23 the -- the Hays M edical Center, some of our
24 that thisisn't about impact in Hays and it 24 retail, or some of theindustrial productivity
25 isn't about the impact in Edwards County, it's 25 that Russell has.
Page 206 Page 208
1 about the statewide impact, so how does that -- 1 So as aresult of this -- the memo we just saw,
2 | mean, what is the statewide impact, if you 2 there were change applications filed with the
3 know, of approval of this -- of this application 3 Division of Water Resources, correct?
4 versus denial? 4 A Correct.
5 A Thestatewideimpact of approval is maintaining 5 MR. TRASTER: And for the record,
6 the economic health of a $2 billion regional 6 those exhibits, those applications are
7 economy. Haysand Russell economiesare 7 Exhibits 1-5 through 1-36, and the Bates
8 growing, and we would like to continue growing. 8 numbers are 432 through 2459. 432 through
9 And every dollar of salestax and income tax and 9 2459. Y our Honor, we have prepared a
10 commer cethat's generated in the Cities of Hays 10 spreadsheet that has some -- has alist of
11 and Russell benefitsthe State of Kansas. And 11 all the water right files and the starting
12 our economistslooked very -- in very much 12 page for each of the -- of the change
13 detail on the effects of droughtsand the 13 applications and some of the critical
14 subtraction of those state revenuesduring 14 documents or the critical pages that may be
15 droughts. And | think it'simportant -- it's 15 helpful to you, but | haven't -- it's not
16 not measurable because | don't know, but | think 16 marked as an exhibit, and | think what I'm
17 it'simportant -- 17 going to do is share it with counsel and
18 Q It'snot measurable, you can't measureit or 18 ask if they have any objectionsto
19 it's not measurable? 19 producing it to you. | probably should
20 A What I'm about to say is not measurable. 20 have done that before | asked -- told you
21 Q Okay. 21 about it because if they do object,
22 A | think it'simportant to understand the 22 maybe -- anyway, but -- but in each case
23 potential valueto the State that thiswater 23 the original change application, the
24 creates by allowing that $2 billion economy to 24 amended change application, and the second
25 grow in an unfettered manner, without the cloud 25 amended change application have bookmarks
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1 in the bookmark sections where you can jump 1 diversion, it determined therates of diversion,
2 to page 1 of each one of those change 2 it determined the place of use, it determined
3 applications. 3 the -- thereasonable needs, that calculation
4 BY MR.TRASTER: 4 was included, the ten-year rolling average
5 Q So--1seewhy I'mconfused here. Wedon't 5 calculation wasincluded. And | know there'sa
6 need to go into the details, but just generally 6 lot of things|'m missing because it was a
7 speaking, what -- you filed the change 7 very comprehensive order.
8 applications, according to that letter that | 8 Q That'sfine, | mean, we can look at the
9 showed you earlier, on June 26th, 19 -- 2015, 9 document, tell what it does so --
10 then what happened? 10 A It alsohad aprovision that the actual changes
11 A Then wehad a seriesof meetingswith DWR staff |11 from irrigation to municipal usedidn't kick in
12 to discussthe potential terms of the Master 12 until we signed the contract to drill thefirst
13 Order, to discuss the sustainability requirement 13 production well.
14 the chief engineer wanted to imposeon us. | do 14 Q Soit'salso not effective until -- unless and
15 recall at thevery first meeting that we 15 until the transfer is approved, correct?
16 converge -- convened with DWR staff that there 16 A Correct. And weviewed it asatwo -- asone
17 were, | believe, two membersfrom Water PACK 17 process with two parts, knowing that we had to
18 that attended that meeting. 18 go through the change application process and
19 And | remember having a conver sation with 19 thetransfer processin order to befully
20 you and the chief engineer at thetime, and -- 20 successful.
21 and it was determined that thisisa public 21 Q Thetwo parts being change application and then
22 process and we're not hiding anything, and they 22 this proceeding?
23 actually sat in on thefirst meeting. But | 23 A Yes.
24 don't recall anybody ever coming to another 24 Q Why wasthe ranch selected over other sources?
25 meeting. 25 A Earlyon, | mentioned that theranch hasvery
Page 210 Page 212
1 So we went through a process to discuss 1 sandy soilsand that it'sa natural storage
2 the -- the ten-year rolling average limitation, 2 vessel and that we own the water rights. That's
3 we discussed the modeling, we discussed all 3 what makesit the most viable, sustainable,
4 other facets of reasonable-needs limitation for 4 long-term sour ce.
5 a seriesof yearsthat led to theissuance of 5 Q What'sthewater quality like?
6 thedraft Master Order, | believe, in 2018. 6 A Thewater quality isvariable on theranch. We
7 Q Jami, can you pull up that June -- June 25th, 7 have pockets of really good water, and we have
8 2015 cover letter, if you can. | believeit's 8 pockets of water that are higher in sulfates and
9 Exhibit 1-2, | think. Oh, yeah, it's 3-2, 9 total dissolved solids. Nitrateswere an issue
10 right, right. So scroll down to the signature 10 when we wer e farming and when there was farming
11 block and -- actually not the signature block 11 operationsin theranch, but thoseare
12 but who got copies of the letter. There you go. 12 lessening.
13 So this letter was sent to a number of 13 But overall, the quality of the ranch water
14 people, including Lynn Preheim, the GMD5 14 is-- isdecent, it'sgood. Wecan blend a
15 attorney, and Orrin Feril, the GMD5 manager; is 15 significant portion of theranch water with
16 that correct? 16 existing sources. | know |'ve seen reportsthat
17 A That'scorrect. 17 talk about the blending of up to 5,000 acre-feet
18 Q Sothey knew about this from the beginning? 18 of ranch water, but thoseareold reportsso |
19 A That'scorrect. 19 can't, you know, deter mine the viability of
20 Q So--okay. Sowe had some meetings, the Master 20 them.
21 Order was issued on June 27th, 2019, and what 21 Russell has a different treatment method
22 did it do? 22 than we do, so they can -- they have more
23 A TheMaster Order governsthe conversionsof the |23 advanced treatment than we do, so they could
24 water rightson the R9 Ranch from irrigation to 24 probably take more of the water unblended than
25 municipal, it determined the points of 25 we can. But that initial phase of the wellfield
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1 we can use entirely blended without any sort of 1 infrastructureremoved. So those points of
2 advanced treatment. 2 diversion were com -- combined into different
3 Q Whenyou say initial phase, what do you mean? 3 municipal wells, and -- and in doing so there
4 A Right now, thewdllfield is conceptual in two or 4 wer e certain thingswe had to avoid and certain
5 three phases, and that'll be determined during 5 requirements we had to adhereto, and so that's
6 the actual planning process. Aswe mentioned 6 why when you look at the overall footprint of
7 before, thisisalong-term water source. We 7 theranch, it contracted for more the points of
8 have 14 well locationsidentified, municipal 8 diversion were at ver suswhereit waswhen it
9 well locations, so during design those locations 9 wasan irrigated property.
10 will beidentified but not all those wells will 10 Q Sothese sort of semicirclesthat are blocked
11 be developed during construction because if 11 out on the south --
12 we'renot utilizing the full right right away we 12 A | can seethem. They'reneighboring wells.
13 don't need thefull infrastructureto usethe 13 Q Okay. They're--
14 right. So one of the things we will determine 14 A They're-- they'reradiusesfrom neighboring
15 during the planning -- or the project design is 15 wells. 1f you -- if you consider the point of
16 whether to look at a two-phased approach or a -- 16 diversion from a neighboring well and you shade
17 or athree-phased approach. 17 acirclewith theradius, that'swhat that
18 Q | thought you told me that the well locations 18 representsisapart of that.
19 were al determined? 19 Q Sotheregulationsdon't let you -- you can't
20 A Thewdll locations -- let me clarify. Thewell 20 move more than a quarter of amile closer to an
21 areasfor thelocations are determined. Sowith 21 existing well for fear of direct impairment,
22 each of the 14 municipal well sitesthereis, in 22 correct?
23 the Master Order, thereisageometric shape 23 A That'scorrect.
24 associated with that well site. And that 24 Q What'stheradius on these circles?
25 geometric shape was created because of 25 A | believe we went with a half mile.
Page 214 Page 216
1 constraints about not moving a water right more 1 Q Why?
2 than 10 percent closer toa -- to a stream, 2 A Becausewewanted to be respectful of our
3 which the Arkansas River is, and not getting 3 neighbors water rights.
4 within a half mile of a different sour ce of 4 Q There has been some discussion with -- back to
5 supply or adifferent well. And sotherewere 5 quality. | suppose that some day it might be
6 geometric shapes associated. So one of the 6 needed -- you say you can blend the first part
7 thingsthat's going to happen during design is 7 of it, but if you have to treat the water on the
8 wewill do test drilling within those geometric 8 ranch with an RO, reverse osmosis treatment
9 shapesto find the best point of diversion, and 9 plant, that -- that produces a waste stream,
10 that's where the municipal well will be put, and 10 doesn't it?
11 that will then become the point of diversion. 11 A It does.
12 Q Soyou said something about half mile from other 12 Q Sowould you build an RO plant on the -- in
13 wells, Jami, can you pull up 1-1? So what -- 13 Edwards County?
14 what isthis -- let's skip -- let's go to the 14 A Wewould not. Andit's--it's-- RO technology
15 second page, it may be alittle easier to -- 15 is becoming cheaper, but the advanced treatment
16 okay. Canyou zoom in? 16 required for this, it'snot certain that it
17 Okay. Sointerms of well locations, can 17 would be RO, it could be some other kind of
18 you describe where those 14 wells are or how 18 advanced treatment. We're not dealing with salt
19 they're placed? 19 on the ranch, which you typically usereverse
20 A Inthisvisual, the-- the municipal -- the 20 osmosisfor. We'redealing with total dissolved
21 future municipal wellsareletters, the A, B, C, 21 solids and -- and sulfides and -- or sulfates,
22 D, and so on. The blue dotsrepresent the 22 one of thetwo, I'm not a chemist. Sothereare
23 irrigation points of diversion that we -- we 23 other treatmentsavailable.
24 previously had on the property, and those have 24 Russell hasan EDR facility,
25 all been plugged and -- and -- and 25 electrodialysisreversal, | believe, iswhat
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1 that standsfor. But, yes, that does create -- 1 ther € sno compelling reason to ever treat and
2 both create a waste stream and you would haveto 2 pump from there.
3 dispose of that. And wewouldn't want to create 3 So back to your question, our existing
4 finished water on the ranch and then haveto 4 sources arenot great. We have a municipal
5 dump it into our raw water collection system 5 softening facility because we have very hard
6 whereit gets contaminated and then treated 6 water. It'sgood water but it'svery hard. So
7 again, that wouldn't make financial sense. 7 we have to go through a lime softening process.
8 Q Isthereany scenario that you can think of that 8 The Dakota wells are not that great of water,
9 you would end up doing some sort of a 9 and -- and, again, we, you know, we can blend a
10 treatment other -- okay, you're going to 10 little bit but it'sreally not good water, so if
11 chlorinate the water on the ranch, but -- but is 11 we'reinvesting in some sort of advanced
12 there any scenario under which the City of Hays 12 treatment, it makes senseto doiit at our
13 or the City of Russell would decide they're 13 existing facility, not somewhere else.
14 going to build some sort of awater treatment 14 MR. TRASTER: Y our Honor, I'm kind
15 plant that's going to generate a significant 15 of at agood spot to break, but | could
16 waste stream for disposal in Edwards County? 16 keep going.
17 A Nothingthat | could seeor that | could foresee 17 PRESIDING OFFICER: Well, | guesswe
18 ever recommending. Right now, the place of use 18 are at 5:00 o'clock and seems like that
19 isHays, Russell, and the R9. And theonly 19 would probably be agood placeto end it
20 reason it'sthe R9 is because we need to utilize 20 then as opposed to going on and putting you
21 some of that water for the process of actually 21 in a position where you're not at a good
22 producing water. Unlesswe were selling 22 spot to break.
23 finished water on the property or to somewhere 23 MR. TRASTER: Yeah. | mean, | can
24 elsewherewe'd have to go through a process, it 24 go on, I'd be happy to, I just -- you said
25 does not make senseto do that. Soit'svery 25 something about a good spot so that's where
Page 218 Page 220
1 expensive to pump -- pump water and treat water, 1 | am.
2 so you only want to do it once, you don't want 2 PRESIDING OFFICER: If youreat a
3 tohavetodoit twice. 3 good spot, we'll go ahead and adjourn for
4 Q Soif -- assume that you're going to build -- 4 the night. And then what time,
5 assume that you're going to build some sort of a 5 9:00 o'clock in the morning okay for
6 treatment plant, wouldn't you think about 6 everybody?
7 considering treat -- the treatment of some of 7 MR. TRASTER: Sounds good.
8 the water that you've already got? The existing 8 MR. LEE: Itisfor us, Your Honor.
9 sources are good but not perfect -- 9 PRESIDING OFFICER: All right.
10 A Right, our existing sour ces haveissues, and -- 10 Well reconvene at 9:00 am. and pick up
11 and | want to add one morethingtothe--to 11 the remainder of your questions of
12 the possibility or the speculation that you 12 Mr. Dougherty at that point.
13 could treat on siteand move forward. Advanced 13 MR. TRASTER: Thank you so much.
14 treatment such as RO or something like that does 14 PRESIDING OFFICER: All right.
15 create awaste stream. Theworsethewater is, 15 Thank you, everybody, we're adjourned for
16 thelarger the waste stream. | mentioned the 16 the day.
17 Dakota wellfield, you know, we could see losses 17 (Whereupon, the proceedings were
18 in excess of 40 percent and getting higher 18 adjourned at 5:03 p.m.)
19 depending on how -- how much bad water you take |19
20 out. 20
21 Q From the Dakota? 21
22 A Fromthe Dakota. That isnot thewater on the 22
23 R9. Thereisnot a huge waste stream with that, 23
24 so you will seeyields much higher asa part of 24
25 your total water that you pump out. So, again, 25
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